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BRIEF FOR APPELLANTS 


Appeal From the District Court of the United States 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from final judgments in actions filed 
by the four appellants against the appellee, United Serv- 
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ices Life Insurance Company, and the United Services 
Sales Department, for original commissions and commis¬ 
sions on renewal premiums due, arising out of the sale 
by appellants of certain life insurance policies issued by 
the United Services Life Insurance Company. Service 
of process was never obtained on the defendant United 
Services Sales Department. The judgments in favor of 
the appellee were entered by the District Court of the 
United States for the District of Columbia on April 17, 
1947, (App. 70) and notices of appeal were hied by the 
appellants June 30,1947 {App. 72-73-74). The jurisdiction 
of this Court is invoked under the Act of March 3, 1901, 
31 Stat. 1225, C. 854 Sec. 226, 41 Stat. 1312, C. 125, Sec. 12, 
41 Stat. 1312 (D. C. Code 1940, Title 17, Sec. 101). 

! STATEMENT OF THE CASE 

The appellee, United Services Life Insurance Company 
was organized in 1937 under the laws of the District of 
Columbia and licensed to do business on January 28, 1939. 
Its purpose was to create a life insurance company whose 
stockholders and policy holders should be limited to officers 
in the armed services of the United States and their fami- 
lies (App. 22). The president of the United Services Life 
Insurance Company was one Samuel H. Emerson who, also 
in the year 1939, organized a company known as the 
United Services Sales Department, Inc., and of which he 
was elected president (App. 22). The latter company was 
organized for the sole purpose of selling the life insurance 
policies issued by the appellee, United Services Life In¬ 
surance Company (App. 22). The two corporations en¬ 
tered into a contract approximately two days after appellee 
was licensed to sell insurance, whereby the United Services 
Sales Department, Inc., was given exclusive rights as gen¬ 
eral agent for the sale of said insurance policies for a 
period of thirty years (App. 22). In mentioning the two 
corporations hereafter they will be referred to as the 
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Life Company and the Sales Department. The original 
contract between the two companies was signed by Samuel 
H. Emerson as President of both corporations, and after it 
had been in force for a period of time, it was re-executed 
and a second contract w*as entered into by the two com¬ 
panies. The second contract was signed by Samuel E. 
Emerson as President of the Sales Department, and by 
0. R. Leverett as Secretary of the Life Company, but at 
that time Samuel H. Emerson was still President of both 
companies. 

Following the execution of the original contract between 
the two companies, the Sales Department entered into var¬ 
ious contracts with the four appellants and other agents 
for the sale of life insurance policies issued by the Life 
Company, all contracts being similar to that of appellant 
Allan Rutledge (App. 22), whose contract is incorporated 
in the record (App. 37). Under the terms of these con¬ 
tracts, the agents were to sell life insurance policies to 
service officers and their families; and, within a period 
of two years and eleven months, the agents placed in 
excess of Twenty Nine Million ($29,000,000.00) Dollars in 
life insurance policies on the books of the Life Company 
(App. 23). The appellants paid all their own expenses 
in connection with the sale of said insurance, and supplied 
their own transportation. 

On December 7, 1941, the United States of America was 
attacked, that date marking the beginning of World War 
II. On that date the Life Company was directed by its 
President Samuel H. Emerson not to issue further policies 
until its underwriting policy could be revised. This direc¬ 
tion was communicated to all the agents of the Sales De¬ 
partment (App. 61). The Sales Department was then 
advised that no further commission payments would be 
made to that corporation under the terms of the contract 
(App. 24). 
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Prior to March 1, 1942, the Life Company had paid to 
the Sales Department the sum of $310,491.13 as commis¬ 
sions and renewal premiums, of which amount $24S,654.91 
was paid either by the Sales Department or by the Life 
Company to the agents of the Sales Department for their 
services in soliciting the insurance contracts accepted and 
issued by the Life Company (App. 61-62). In January 
and February 1942, the Life Company paid the agents 
approximately $20,725.57 representing commissions due 
them under their contracts with the Sales Department 
(App. 61). Thereafter the Life Company made no further 
payments either to the Sales Department or to the agents. 

On December 13,1941, the Board of Directors of the Life 
Company ousted Samuel H. Emerson as its President and 
elected Col. Merritt B. Curtis as President (App. 24); and 
on March 20,1942, the Life Company through action of its 
Board of Directors rescinded the contract with the Sales 
Department, and instituted an action in the United States 
District Court for the District of Columbia, to cancel and 
void the contract (App. 24). The case is entitled United 
Services Life Insurance Company v. United Services Sales 
Department and Samuel E. Emerson , Civil Action No. 
15-535. The trial consumed nearly two weeks, and was 
referred to the Auditor who issued lengthy findings (App. 
49), the sum and substance of which was that as of March 
20, 1942, no benefit accrued to the Life Company under 
the terms of its contract with the Sales Department. The 
Court adopted the auditor’s findings, voided and cancelled 
the contract and declared it to be fraudulent in its incep¬ 
tion (App. 25). For reasons unknown to appellants, the 
Sales Department did not appeal from this decision. 

On February 28, 1945, appellants Kenyon Kantz and 
Charles Conkling filed complaints in the District Court 
against both the Life Company and the Sales Department 
for an Accounting, Discovery, and Money Judgment (App. 
6-7), and on March 6, 1945, Carlton E. Stevens filed a 
similar complaint (App. 4), as did Allan Rutledge, Jr., on 
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March 30, 1945 (App. 2). In view of the fact that the 
position of all appellants appeared identical and the cases 
similar of nature, it w^as agreed by counsel that the four 
cases should be consolidated for trial (App. 19). A prior 
case of Parish Talley v. United Services Life Insurance 
Company and United Services Sales Department, Civil 
Action No. 27-878, was filed in the District Court of the 
United States for the District of Columbia, the facts of 
which were similar to the instant cases, and it was decided 
adversely to the plaintiff and in favor of the Life Com¬ 
pany. It was agreed between counsel that certain portions 
of the foregoing case should be incorporated in the instant 
case by reference (App. 20). 

Allan Rutledge, Jr v one of the four appellants, was the 
only witness to testify for the plaintiffs, and inasmuch as 
the presiding judge had heard the case of Farish Talley v. 
United Services Life Insurance Company, et al., counsel 
for the appellee requested the Court to accept the previous 
testimony offered by the Life Company in the Talley case 
as if the same evidence had been presented in the instant 
cases, as all were identical and the testimony would be the 
same. This was done (App. 21-22). At the conclusion of 
the hearing, the Court took the cases under advisement; 
permitted counsel to submit briefs; and on April 17, 
1947, entered judgments in favor of the United Services 
Life Insurance Company, and dismissed the complaints of 
plaintiffs (App. 70). The total approximate claims of the 
four appellants for original commissions and commissions 
on renewal premiums due at the time of filing their respec¬ 
tive complaints amounted to Thirty Six Thousand Five 
Hundred ($36,500.00) Dollars, exclusive of subsequent com¬ 
missions due on renewal premiums paid to the Life Com¬ 
pany. The Life Company has al all times remained in busi¬ 
ness with offices in the District of Columbia, while the Sales 
Department is not to be found in the District of Columbia, 
and, so far as your appellants know, is without assets since 
the recission of its contract by the Life Company. 
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ASSIGNMENT OF ERRORS 

1. The Court erred in holding that there was no 
privity of contract between the plaintiffs and the de¬ 
fendant United Services Life Insurance Company. 

2. The Court erred in holding that the right to re¬ 
newal commissions must proceed from express con¬ 
tract in this particular case. 

3. The Court erred in holding that the obligation 
to the plaintiffs for commissions rested solely with the 
United Services Sales Department, Inc. 

4. The Court erred in failing to hold the United 
Services Life Insurance Company liable for obliga¬ 
tions arising out of contracts made by the plaintiffs 
with the defendant United Services Sales Department, 
Inc. 

5. The Court erred in refusing to require the 
United Services Life Insurance Company, while re¬ 
taining the benefits therefrom, to compensate the 
agents who generated the business. 

SUMMARY OF ARGUMENT 

1. The Court erred in holding the United Services Life 
Insurance Company and the United Services Sales Depart¬ 
ment were separate and distinct corporations insofar as 
the appellants’ rights to commissions were concerned, 
and that the right to renewal must proceed from express 
contract in these particular cases. 

2. If the contract between the United Services Life In¬ 
surance Company and the United Services Sales Depart¬ 
ment was fraudulent in its inception, then both companies 
were equally culpable; and the United Services Life In¬ 
surance Company, having accepted, and continuing to ac¬ 
cept, the benefits from the sale of life insurance by the 
appellants, should pay the commissions due them, and not 
unjustly enrich itself at the expense of appellants and 
other agents who generated and obtained the business by 
virtue of which the appellee has existed and flourished 
since its creation. 


i 
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ARGUMENT 

1. The Court erred in holding the United Services Life 
Insurance Company and the United Services Sales Depart¬ 
ment were separate and distinct corporations in so far as 
the appellants’ rights to commissions were concerned, and 
that the right to renewal must proceed from express con¬ 
tract in these particular cases. 

The facts in the instant cases are unusual and the ques¬ 
tion presented appears to be one of first impression. 
There never has been a case of this particular type here¬ 
tofore decided by the federal courts or by the courts of 
any state of the United States. Here we have two corpo¬ 
rations: the Life Company organized for the purpose of 
issuing life insurance policies to be sold only to officers in 
the armed services of the United States and their families, 
and the other corporation, the Sales Department, created 
for the sole purpose of functioning as exclusive general 
agent (App. 22) of the Life Company. The Sales De¬ 
partment was the only general agent which the Life Com¬ 
pany had, and it had an exclusive right by virtue of the 
contract entered into between the two corporations for the 
exclusive sale of insurance issued by the Life Company for 
a period of thirty years (App. 22). 

The actual relationship between the appellants and the 
two companies presents a clear and distinct picture sup¬ 
porting the contention that the agents’ contracts with the 
Sales Department were contracts ratified by, and virtually 
those of, the Life Company. It is conceded that the Life 
Company as such did not directly employ any salesmen to 
sell its insurance, and in paragraph 7 of the contract be¬ 
tween the two corporations, referring to the Sales Depart¬ 
ment as the party of the second part (App. 31), it is stated 
“the party of the second part agrees to absorb all com¬ 
missions paid to salesmen in pursuance of its duties here¬ 
under.” The Life Company was fully aware of the var- 
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ious contracts entered into bv the Sales Department with 
the agents, in which contracts the Sales Department agreed 
to pay the agents a certain percentage of the first year’s 
premiums and also a percentage of renewal premiums 
(App. 43), and the re-execution of the original contract 
while the appellants and other agents were so employed 
by the Sales Department amounted to a ratification by 
the Life Company of the individual contracts of the various 
agents. In further support of the contention that both 
corporations were considered one and the same so far as 
the agents were concerned, we refer to paragraph 6 of the 
contract between the two corporations and in which the 
Life Company is referred to as the party of the first part, 
the paragraph reading as follows (App. 31): 

“The party of the first part agrees to absorb all 
acquisition and supervision costs including in part 
the cost of furnishing rate books, supplies and other 
necessary material, as well as suitable office space, 
clerical assistance and all other expenses required by 
the party of the second part in performance of its 
duties, and all other expenses required by the party 
of the second part in the performance of its duties 
hereunder.” 

During the period of operation the Sales Department 
occupied the same offices as the Life Company, the rent 
being paid by the Life Company, who likewise paid all the 
operating expenses of the Sales Department, such as cler¬ 
ical assistance, advertising, telephone, telegraph, and sta¬ 
tionery (App. 59). While there was a finding of fact in 
the case of United Services Life Insurance Company v. 
United Services Sales Department and Samuel H. Emer¬ 
son, to the effect “it is not unusual for an insurance com¬ 
pany to furnish the major operating expenses of a general 
agent.” (App. 59), we submit that not one case or one 
instance was advanced by the appellee parelleling the par¬ 
ticular arrangement that existed between these two corpo¬ 
rations. They were so closely allied and interwoven in 
their joint activities that no identifying insignia appeared 
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on the door of the offices or elsewhere to indicate that the 
Sales Department was a separate and distinct organization 
from the Life Company (App. 68). The Life Company ob¬ 
tained the licenses of the various agents, supplied them 
with business cards and advertising material (App. 23), 
and, among other things, issued periodic bulletins contain¬ 
ing the names of the various agents and statements relat¬ 
ing to their efforts in the promotion of sales of the com¬ 
pany’s life insurance policies. 

In the case of Farish Talley v. United Services Life In¬ 
surance Company, et at., one Miss Moses testified she was 
a bookkeeper and worked for both companies and at times 
had issued checks on the Life Company’s account for pay¬ 
ment of obligations of the Sales Department; and the two 
corporations appeared to be one and the same. (App. 24) 
Appellant Allan Rutledge, Jr., testified that while repre¬ 
senting the company in Hawaii in the sale of its insurance 
he was authorized to endorse for deposit checks drawn to 
the order of the Life Company (App. 24). In view of all 
surrounding circumstances and conditions that existed in 
the conduct of these corporations the agents had every 
reason to believe that their contracts with the Sales De¬ 
partment in fact amounted to contracts with the Life Com¬ 
pany and created a status of principal and agent by which 
the Life Company was bound by the contract of the Sales 
Department with a third party, namely, the agent. In this 
regard corporations are liable in the same extent as natu¬ 
ral persons; in fact the doctrine of identity of principal 
and agent applies wuth peculiar propriety to corporations, 
which are capable of action only through the medium of 
agents, and which touch, infringe upon, and come in con¬ 
tact with individuals, and the public, only by means of their 
agents and servants. 

Appellants concede that, generally, the right of an insur¬ 
ance agent to compensation from an insurance company 
for selling and effecting contracts of insurance or per¬ 
forming services in relation thereto is dependent upon the 
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terms of the contract existing between the agent and the 
company, but in this particular group of cases concerning 
the four appellants, we respectfully submit that the above- 
quoted general rule is not applicable. And while we further 
agree that the general rule appears to be that the right of 
an insurance agent to commissions on renewal premiums 
depends on the contract existing between the agent and the 
insurance company, or one of its general agents, (Masden 
v. Travellers Insurance Company, 52 F. 2d 75, 79 ALE 
469; Phoenix Mutual L. Ins . Co. v. Holloway, 51 Conn. 310) 
we earnestly contend that such a rule is inapplicable 
to the instant cases when all facts and circumstances are 
considered. 

The contract between the Life Company and the Sales 
Department insured the payment of original commissions 
and commissions on renewal premiums even though the 
contract could be cancelled. Particular reference is made 
to paragraph 13 of said contract (App. 33): 

“The parties hereto agree that this contract may be 
terminated by mutual agreement, provided, that such 
termination shall in no way affect payment of the 
renewal and first year commissions payable under this 
contract on all business in force on the date of such 
termination.’ * 

Notwithstanding the terms of the paragraph above cited, 
following the rescission by the Life Company of its con¬ 
tract with the Sales Department the appellants and other 
agents found themselves in an unusual position in that 
they did not resign nor did they cancel their contracts nor 
Vere they discharged for cause and in fact they did noth¬ 
ing to terminate their association with either the Sales 
Department or the Life Company, and still they were denied 
the fruits of their efforts because of the rescission of the 
contract between the principal and its one and only gen¬ 
eral agent. It is respectfully contended that so far as the 
rights of these appellants are concerned, the termination 
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of the general agency was wrongful; but, once accom¬ 
plished, there was created on the part of the Life Company 
a manifest duty to carry out the various contracts with the 
agents and retain them as employees or at least see that 
their first year commissions and those on renewal pre¬ 
miums w r ere paid. 

In the case of Hercules Mutual Life Assurance Society 
v. Brinker, 77 N. Y. 435, it was held that the agent’s right 
to commissions upon policies secured through its agency 
continued after the termination of the contract, so long as 
any of the policies were kept in force by renewals, though 
the principal had terminated the agency in accordance 
with the terms of the contract. 

And in Fass v. South Atlantic Life Insurance Company 
(1916) 105 S. C. 107, 89 S. E. 558, the right of an agent 
to renewal commissions after his contract had been termi¬ 
nated for no fault on his part was sustained, although the 
contract provided that renewal commissions should con¬ 
tinue to he paid provided the agent remained in the com¬ 
pany’s service where the company had prevented the agent 
from leaving its employ by representations that, if he re¬ 
mained with it, his renewal commissions would support 
him and his wife during old age. 

And in Heyn v. New York Life Ins. Co. (1908) 192 N. Y. 
1, 84 N. E. 725 (reversing (1907) 118 App. Div. 194, 103 
N. Y. Supp. 20), where a printed part of the contract pro¬ 
vided that the agent should be allowed “the following com¬ 
pensation only, unless otherwise expressly stipulated in 
writing, namely, a commission on the .. . renewal cash pre¬ 
miums which shall during his continuance as said agent... 
be obtained” by the company, and there was a typewritten 
stipulation that the agent should be entitled to a certain 
commission upon renewal premiums paid on insurance 
secured by him, “subject to all the claims and conditions 
of” the stated provisions for a certain number of years, 


12 


depending upon the amount of new business secured by 
him, it was held that the company could not, by terminating 
the agency, deprive the agent of his right to commissions 
upon renewal premiums after he had secured sufficient new 
business to entitle him to such commissions for a certain 
number of years. 

So, in Central State Life Ins. Co. v. Walker (1930) 143 
Okla. 168, 287 Pac. 997, where a contract provided that it 
might be terminated by either party upon thirty days’ 
notice, but that no such termination should deprive the 
agent of the compensation provided for, the contract and 
a certain supplemental agreement were construed and held 
not to deprive the agent of renewal commissions after the 
termination of his contract. 

The foregoing cases are all reported in 79 A. L. R. 487. 

Particular agency agreements may, of course, be so 
worded as to necessitate the conclusion that the agent is 
entitled to commissions on renewal premiums accruing 
after termination of the agency. 

Thus, where the contract between plaintiff, an insurance 
salesman, and defendant, the general agent of the insur¬ 
ance company, provided (1) that commissions should be 
paid on renewal premiums accruing on life policies sold by 
plaintiff for a stated number of years after the issuance of 
the policies, (2) that in the event of a cancellation of the 
contract for failure of plaintiff to perform, the defendant 
would pay any balance of commissions on renewal pre¬ 
miums, less a 1 per cent collection fee, and (3) that if 
plaintiff should be guilty of any misappropriation of funds 
belonging to the insurance company, an automatic termi¬ 
nation of the contract with an unconditional forfeiture of 
any money due plaintiff would result, it was held, in Borie 
v. Smither (1942) La. App. 8 So. 2d 148, an action to re¬ 
cover renewal commissions alleged to have accrued after 
the date on which defendant wrote plaintiff a letter termi- 
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nating the aegncy contract, that since it appeared that 
for months after the mailing of the letter defendant cred¬ 
ited plaintiff’s account with commissions on renewal pre¬ 
miums, it was clear that defendant intended to exercise 
its option to terminate the contract, under which renewal 
commissions were still payable to plaintiff, and that de¬ 
fendant’s subsequent attempt to invoke the provision for 
an automatic forfeiture in the event plaintiff misappro¬ 
priated company funds was a mere afterthought and un¬ 
availing as a defense to the present suit, (163 A. L. E. 
1473) 

Where the contract between plaintiff insurance sales¬ 
man and defendant insurance company provided for the 
payment of commissions on renewal premiums and stipu¬ 
lated that if the agreement should be terminated for a 
cause other than the failure of the agent to perform his 
promises thereunder, the renewal commissions would, sub¬ 
ject to stipulated collection fees, be continued as if the* 
contract had not been terminated, it was recognized in 
Ryan v. Phoenix Mutual Life Insurance Co. (1942) 264 
App. Div. 532, 35 NYS 2d 792 (affirmed without opinion in 
(1944) 292 N. Y. 565, 54 NE 2d 687), that plaintiff, not 
having been discharged because of nonperformance of his 
agreements, was entitled to commissions on renewal pre¬ 
miums accruing after he had been discharged under a pro¬ 
vision in the agency contract providing for its termination 
at the will of either party upon the giving of thirty days’ 
notice. The specific point at issue, however, related to 
the proper computation of the amount of the commissions 
rather than the agent’s substantive right to receive them. 

The foregoing cases are all reported in 163 A. L. E. 1473. 

In the case of Stevenson v. Brotherhoods Mutual Benefit 
312 Mich. 81, 19 N. W. 2d, 494, 163 A. L. E. 1471, the facts 
were briefly as follows. The defendant agreed to pay 
plaintiff five dollars commission for each application for 
insurance received from his territory and five per cent re- 
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enwal on each application received. After several years 
plaintiff was discharged for cause but thereafter he 
brought suit for renewals due him at the time of dis¬ 
charge. 

Held: That plaintiff had fully performed under his 
contract and was entitled to renewal commissions due 
him under the contract at time of discharge. 

Particular attention is called to the case of Hirschmann 
v. Bank of Dassel, 21 F. 2d 263, the facts of which were 
as follows: One McGrew, a life insurance agent, soliciting 
business with Reserve Loan Life Insurance Company of 
Indiana for certain counties in Minnesota, was an agent 
by reason of his contract with Hirschmann, the general 
agent of the company for the State of Minnesota. The con¬ 
tract called for a commission on first premium on each 
policy and a commission on renewals. To secure an in¬ 
debtedness to the Bank of Dassel, McGrew assigned to the 
bank his renewal commissions, and the life insurance com¬ 
pany paid in excess of $900.00 to the bank under the said 
assignment but subsequently ceased payments because of 
the claim of Hirschmann and others to the renewals. The 
bank then sued for an accounting and the life company 
answered admitting McGrew’s agency by reason of the 
contract with Hirschmann and asked that Hirschmann be 
required to interplead and further requested that it be per¬ 
mitted to pay the renewal commissions into the court for 
the benefit of the person whom the court might hold to be 
entitled thereto. 

The court held that McGrew vras an agent of the com¬ 
pany and not of the general agent, by whom he was ap¬ 
pointed with approval of the company, and accordingly 
the company was held liable directly to McGrew for com¬ 
missions on the renewal premiums. The court further 
called attention to the fact that numerous cases had been 
cited relating to liability of insurers to.agents under con¬ 
tracts which were more or less similar to that under which 
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McGrew operated but remarked that they were not 'par¬ 
ticularly helpful because none were identical to the present 
case, which, said the court, “must be decided upon its own 
peculiar facts and circumstances.” 

These cases indicate that courts will look beyond the 
express terms of a contract and require the payment of 
commissions on renewals when the equities of the case are 
such that it is only by looking beyond the express terms 
that justice can be done. 

The equities of the present cases require that the Court 
look beyond the contract between the appellants and the 
Sales Department. 

For the purpose of considering the claim of appellants 
for payment of first year commissions and renewal pre¬ 
miums thereafter, their contracts with the Scales Depart¬ 
ment should be considered in fact as contracts with the 
Life Company as we have herein contended. 

2. If the contract between the United Services Life 
Insurance Company and the United Services Sales Depart¬ 
ment was fraudulent in its inception, then both companies 
were equally culpable, and the United Services Life In- 
• surance Company, having accepted and continuing to ac¬ 
cept the benefits from the sale of life insurance by the 
appellants, should pay the commissions due them, and not 
unj'ustly enrich itself at the expense of appellants and 
other agents who generated and obtained the business by 
virtue of which the appellee has existed and flourished 
since its creation. 

Can it be seriously contended that appellants and other 
agents through their sole efforts having placed in excess 
of $29,000,000.00- of life insurance sales on the books of 
the Life Company (App. 23) should be denied the fruits 
of their efforts because a contract to which they were not 
parties has been declared fraudulent? The Life Company 
does not contend it suffered any loss as result of being a 
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party to the so-called illegal contract. We respectfully 
submit that the agents were the only ones who really suf¬ 
fered, for at their own expense and effort after selling the 
vast volume of insurance (of which amount there still re¬ 
mains in excess of $26,000,000.00 on the books of the 
Life Company) they are unable to collect their rightful 
commissions. We sincerely feel that the appellants have 
been denied justice by the ruling of the court below in its 
holding that they may not look to the Life Company for 
payment even of their original commissions because their 
individual contracts were with the Sales Department. 

It is respectfully asked, are the facts in this case such 
that the strict application of the law of contract should 
be the controlling factor? We think not. It is a situation 
where equitv % must be done and the maxim, “Equity will 
not suffer a wrong to be without a remedy” most surely may 
be invoked in this case. This maxim, it has been well said, 
underlies the whole jurisdiction of equity. If there is a 
clear right which has been violated, and the law affords 
no remedy, it necessarily follows that equitable principles 
should be interposed, provided only it be not merely a 
moral right, but a juridical right, that is, a right which 
may properly be vindicated or redressed by a court, and 
we submit such is the case now presented on behalf of the 
appellants. 

Paragraph 7 of the Findings of Fact in the instant 
cases (App. 68) states: 

“That on February 20, 1946, in an action instituted 
by the life insurance company as against sales de¬ 
partment, a coordinate division of this Court set aside 
the exclusive sales contract between the life insurance 
company and the sales department on the ground that 
such contract was fraudulent and contrary to public 
policy.” 

If the contract between the Life Company and the Sales 
Department was fraudulent in its inception, can it justly 
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be said that the Life Company was not equally a party to 
the fraud? Every responsible person connected with the 
Life Insurance Company from its inception knew that the 
Sales Department would be created as its sole general 
agent; every one knew that Samuel H. Emerson would be 
president of both corporations; and every one had knowl¬ 
edge (App. 58) that Emerson was the owner of the com¬ 
pany created for the express purpose of becoming the 
exclusive general agent of the Life Insurance Company. 

Furthermore, written approval of the contract between 
the two companies was given by the Secretary of the Life 
Insurance Company (who still serves the company in that 
capacity), by the actuary of the Life Insurance Company, 
and by the then Superintendent of Insurance of the District 
of Columbia; and these letters of approval were read to the 
stockholders. (App. 56). 

Therefore, if there was fraud in the contract, the di¬ 
rectors, the officers, and the stockholders of the Life Insur¬ 
ance Company are not free from blame. And certainly, 
they should not now be permitted to disclaim liability to 
the appellants on the ground of a fraudulent contract. 
Especially is this true when one considers that there was 
never any suspicion of fraud until after the appellants and 
their fellow agents had generated more than twenty nine 
million dollars worth of business for the company. 

It was not until December 7, 1941, the beginning of 
World War II, that the issuance of further policies by the 
Life Company was discontinued, and it was not until 
March 20, 1942 (App. 24) that the Life Company decided 
to rescind its contract with the Sales Department. From 
June 21, 1939, up to March 20, 1942, it is a conceded fact 
that the officers and directors of the Life Company ap¬ 
proved the contract with the Sales Department. It was 
only when an emergency arose that they sought to rescind 
it because it was generally felt that the policies, being 
exclusively on the lives of officers in the armed services 
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of the United States, were considered to be without value 
due to the fact that said policies did not contain a war ex¬ 
clusion clause. The foregoing contention appears to be 
the theory adopted by the Auditor in his Findings of Fact 
in the case of United Services Life Insurance Company v. 
United Services Sales Department and Samuel H. Emer¬ 
son, Civil Action No. 15-535, (App. 67). 

Following the date on which the Life Company ceased 
writing insurance (Dec. 7,1941) and rescinded the contract 
with the Sales Department (March 20, 1942), it continued 
to function and carry on its business. The Life Company 
survived the war period and is operating and doing busi¬ 
ness 'with apparent success at 1600 20th Street, N. W., in 
the District of Columbia. The company still has on its 
books in excess of $26,000,000.00 worth of business pro¬ 
duced by appellants and other agents. (App. 26). There 
was no testimony in either the Talley case or in the instant 
cases to explain the decrease in the company’s paying poli¬ 
cies from the $29,000,000 it had on its books at the begin¬ 
ning of the war to the $26,000,000 it had on its books after 
the threat of death losses from war had passed. Since 
there was no testimony that the company had been required 
to pay out any death benefits during the war, it is reason¬ 
able to infer that the decrease in the amount of its paying 
policies is due to the fact that some policy holders per¬ 
mitted their insurance to lapse. 

It is unfair and unjust that this company should be per¬ 
mitted to continue to receive the renewal premiums on this 
vast amount of insurance while denying to the persons who 
generated the business their just compensation on the 
ground of a fraudulent contract of its own making. 

It is an established principle that one shall not be per¬ 
mitted to enrich himself at the expense of another contrary 
to equity. 

It is a conceded fact that the appellants’ contracts were 
not with the Life Insurance Company, but with the Sales 
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Department. However, the fact that they had no direct 
contract with the Life Insurance Company itself is im¬ 
material when seeking compensation on the ground of the 
unjust enrichment which the Life Insurance Company en¬ 
joys at the expense of the appellants. And this is so be¬ 
cause the doctrine of unjust enrichment is not contractual, 
but equitable, in nature. State v. Martin, 130 P. 2d 48, 59 
Ariz. 438. 

It must be conceded by the appellee that the insurance 
placed on their books by the various agents is of value and 
that profits have arisen therefrom to support the continued 
operation of the Life Company and the payment of sub¬ 
stantial salaries to its officers. It goes without argument 
that all life insurance companies employ general agents, 
agents and/or salesmen to procure and sell contracts of 
life insurance, and it is a recognized fact that such busi¬ 
ness is not obtained without great effort and toil. The 
appellants were obliged to defray all their own expenses 
in obtaining the business now enjoyed by the Life Com¬ 
pany, and supply their own transpotration in the solicita¬ 
tion thereof (App. 23). There has been no contention on 
the part of the Life Company that the commissions paid 
by it on the sale of insurance policies or on the premium 
renewals are unusual or higher than the prevailing rates 
paid by other life insurance companies. The Life Com¬ 
pany, notwithstanding the benefits it has derived, has 
assumed the position that since the contract between it 
and the Sales Department has been cancelled and re¬ 
scinded, its responsibility has ended so far as the ap¬ 
pellants’ and other agents’ rights are concerned. It is 
urged that such contention is inequitable, and presents a 
case on all fours with the principle of unjust enrichment. 

There is no dispute but that the Life Company has re¬ 
ceived something of value at the expense of the appellants, 
and under such circumstances that fact should impose a 
legal duty of payment to them of the commissions now 
due. In the case of Hummel v. Hummel , 14 N. E. 2d, 923, 
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it was held that “unjust enrichment” of a person occurs 
when he has and retains money or benefits which in justice 
and equity belong to another. 

In the case Mann v. Luke, 44 N. Y. S. 2d 202, it was held 
that diversion to directors of gains which in equity and 
fairness belong to a corporation constituted “unjust en¬ 
richment. ’ ’ 

Can it be denied but that there has been a diversion to 
the United Services Life Insurance Company of the original 
commissions and co mm issions on renewal premiums, which 
in equity and fairness belong to the appellants? It is a 
conceded fact that all insurance companies retain agents 
or salesmen to sell their policies, and by the ruling of the 
court below we find the appellee in the unique position of 
receiving benefits of the agents’ efforts at no cost to it 
since March 20,1942 (App. 24). Surely the Life Company 
is retaining something of value belonging to appellants and 
should not be permitted to profit or enrich itself at the 
expense of the various agents contrary to equitable prin¬ 
ciples. 

In the case of Hardgrove v. Bowman, 116 P. 2d 336, 10 
Wash. 2d 136, it was stated that the underlying theory of 
the “unjust enrichment” doctrine is that, where one ex¬ 
pends money and labor in the improvement of the prop¬ 
erty of another on the faith of an unenforcible contract, 
he is, on repudiation of the agreement by the owner, en¬ 
titled to be reimbursed for the improvements enhancing 
the value of the property. 

While the court below found the appellants had no direct 
contract with the Life Company, the fact nevertheless re¬ 
mains that the various agents, including the appellants, 
expended their money and labor in building the business 
of the Life Company and, as in the case above cited, they 
are entitled to be reimbursed for their efforts, even if the 
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court should consider the same to be compensable only 
on a quantum meruit basis. 

In the case of Pfuhl v. Sabrowsky, 1 N. W. 2d 421, the 
complaint showed that plaintiffs entered upon and were 
willing to continue performance of an unenforcible oral 
agreement providing that, if plaintiffs gave up their work 
and residence and moved to and operated defendant’s 
farm, defendant would give them the farm together with 
all personalty thereon at her death. Defendant ousted 
them and refused to abide by the agreement, and court 
held plaintiffs were entitled to recover on the theory of 
“unjust enrichment” or “quasi contract,” for the value 
of services rendered less benefits received until defendant’s 
breach. 

It is interesting to note the apparent concern of Col. N. 
B. Curtis for the many agents who had sold his Life 
Company’s insurance policies. Col. Curtis was elected 
President of Life Company on December 13, 1941 (App. 
24) to succeed Samuel H. Emerson. On April 7, 1942, he 
wrote a letter to Farish Talley, one of the agents, and, in 
part stated (App. 26-69): 

“• • • As I told you before, we have no difference 
with the sales force, and the company stands ready 
to pay these commissions as soon as it can be legally 
determined that the company is authorized to do so.” 

Certainly Col. Curtis v T as deeply concerned with the 
plight of the appellants and other agents, and the fore¬ 
going portion of his letter appears to be indicative of his 
desire and feeling that appellants and other agents were 
due their rightful commissions on business his company 
was enjoying as a result of their untiring efforts. 

It is accordingly urged that the United Services Life 
Insurance Company should not be permitted to accept the 
benefits from the sale of life insurance generated by the 
appellants and deny them payments of their rightful com¬ 
missions nor should it be permitted to unjustly enrich 
itself as a result thereof. 
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CONCLUSION 

In conclusion, it is respectfully submitted that to per¬ 
mit the United Services Life Insurance Company to retain 
the benefits of a so-called fraudulent contract to which it 
was a party and to refrain from paying the appellants, 
who were not parties to the contract, their rightful com¬ 
missions, would be a total disregard of all principles of 
equity. It is accordingly urged that the judgments of the 
lower court be reversed in favor of appellants and the four 
cases herein be referred to the Auditor of the court below 
for the purpose of inquiry and taking testimony to deter¬ 
mine the amounts due each appellant on the sale of insur¬ 
ance for first year commissions and for renewal premiums 
thereafter. * 

Respectfully submitted, 

William H. Collins, 

George W. Neville, 

P. Bateman Ennis, 

Shoreham Building 

Washington, D. C. 

Attorneys for Appellants. 

Dated at 

Washington, D. C. 

January 15, 1948 
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1 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Allas: Rutledge, Jb., 

216 West 14th Street, 

Wilmington, Delaware, 

Plaintiff, 

v. 

United Services Life Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C., 
and 

United Services Sales Department, 

Inc., a corporation, 

733 Investment Building, 

Washington, D. C., 

Defendants. 

Filed 

Mar 30, 1945 
Charles E. Stewart, 
Clerk 

Civil Action 
No. 28330 

Complaint 

(For Accounting , Discovery and Money Judgment) 

1. This is an action for an accounting, discovery, and 
money judgment; and the amount in controversy is in 
excess of $3,000.00. 

2. The defendant United Services Life Insurance Co. is 
a corporation organized under and existing by virtue of 
the laws of the District of Columbia, and is at the present, 
and has been for many years in the past, engaged in the 
business of writing life insurance, and having its present 
place of business in the District of Columbia. 
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3. The defendant United Services Sales Department, 
Inc., is a corporation organized and existing by virtue of 
the laws of the District of Columbia and doing business 
in the District of Columbia; and said defendant corpora¬ 
tion was and is a subsidiary of the aforesaid United 
Services Life Insurance Company, a corporation. 

4. That the plaintiff, Allan Rutledge, Jr., on, to-wit, 
March 1, 1942, and for a long time prior thereto, was an 
agent selling policies of life insurance issued by the de¬ 
fendant United Services Life Insurance Co., a corporation, 
said selling of life insurance being under the direction 

and supervision of the defendant United Services 
2 Sales Department, Inc., a corporation; that as of, 
to-wit, March 1, 1942, the plaintiff by virtue of sales 
of life insurance policies for and on behalf of the two 
defendants aforesaid had earned large sums of money by 
way of commissions, renewals, and accruals, which as of 
the time of the filing of this complaint he believes to be in 
the approximate amount of $7,000.00, the exact amount 
being unknown to him and being more fully within the 
knowledge of the defendants as contained in their records. 

WHEREFORE, plaintiff demands: 

1. That the defendants and each of them be required 
to render a full, complete and accurate account of the 
commissions, renewals, and accruals due to the plaintiff 
as of March 1, 1942, and for the period subsequent to that 
date up to and including the time of filing of this complaint. 

2. That a judgment, with interest, be rendered for the 

plaintiff in the amount disclosed to be due by said account¬ 
ing. • 
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3. That the plaintiff may have such other and further 
relief as to the Court may seem just and proper. 

Richard E. Shands 
Richard E. Shands, 

940 Shoreham Building, 
Washington 5, D. C. 

Attorney for the Plaintiff 

3 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Carlton E. Stevens, 

Coral Gables 34, Fla-, 

Plaintiff, 

v. 

United Services Sales Department, 

Inc., a corporation, 

733 Investment Building, 

Washington, D. C., 
and 

United Services Lite Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C., 

Defendants. 

Filed 

Mar 6, 1945 
Charles E. Stewart, 
Clerk 

Civil Action 
No. 27968 

Complaint 

(For Accounting , Discovery , and Money Judgment) 

1. This is an action for an accounting, discovery, and 
money judgment; and the amount in controversy is in 
excess of $3,000.00. 
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2. The defendant United Services Life Insurance Co. is 
a corporation organized under and existing by virtue of 
the laws of the District of Columbia, and is at the present, 
and has been for many years in the past, engaged in the 
business of writing life insurance, and having its present 
place of business in the District of Columbia. 

3. The defendant United Services Sales Department, 
Inc., is a corporation organized and existing by virtue of 
the laws of the District of Columbia and doing business 
in the District of Columbia; and said defendant corporation 
was and is a subsidiary of the aforesaid United Services 
Life Insurance Company, a corporation. 

4. That the plaintiff, Carlton E. Stevens, on, to-wit, 
March 1, 1942, and for a long time prior thereto, 

4 was an agent selling policies of life insurance issued 
by the defendant United Services Life Insurance Co., 
a corporation, said selling of life insurance being under 
the direction and supervision of the defendant United 
Services Sales Department, Inc., a corporation; that as 
of, to-wit, March 1, 1942, the plaintiff by virtue of sales 
of life insurance policies for and on behalf of the two 
defendants aforesaid had earned large sums of money by 
way of commissions, renewals, and accruals, which as of 
the time of the filing of this complaint he believes to be 
• in the approximate amount of $7,000.00, the exact amount 
being unknown to him and being more fully within the 
knowledge of the defendants as contained in their records. 

WHEREFORE, plaintiff demands: 

1. That the defendants and each of them be required 
to render a full, complete and accurate account of the 
commissions, renewals, and accruals due to the plaintiff 
as of March 1, 1942, and for the period subsequent to that 
date up to and including the time of filing of this complaint. 

2. That a judgment, with interest, be rendered for the 
plaintiff in the amount disclosed to be due by said account¬ 
ing. 
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3. That the plaintiff may have such other and further 
relief as to the Court may seem just and proper. 

/s/ William H. Collins 
William H. Collins, 

P. Bateman Ennis 
P. Bateman Ennis, 

/s/ George W. Neville 
George W. Neville, 

844 Sho reham Building, 
Washington 5, D. C., 

Attorneys for the Plaintiff. 

5 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Kenyon W. Kantz, 

82 Park Circle N. E., 

Atlanta, Ga., 

Plaintiff, 

v. 

United Services Sales Department, 

Inc., a corporation, 

733 Investment Building, 

Washington, D. C., 
and 

United Services Life Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C n 

Defendants. 

Filed 

Feb 28 1945 
Charles E. Stewart, 
Clerk 

Civil Action 
No. 27879 
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Complaint 

(For Accounting } Discovery, and Money Judgment) 

1. This is an action for an accounting, discovery, and 
money judgment; and the amount in controversy is in 
excess of $3,000.00. 

2. The defendant United Services Life Insurance Co. 
is a corporation organized under and existing by virtue 
of the laws of the District of Columbia, and is at the 
present, and has been for many years in the past, engaged 
in the business of writing life insurance, and having its 
present place of business in the District of Columbia. 

3. The defendant United Services Sales Department, 
Inc., is a corporation organized and existing by virtue of 
the laws of the District of Columbia and doing business 
in the District of Columbia; and said defendant corpora¬ 
tion was and is a subsidiary of the aforesaid United 
Services Life Insurance Company, a corporation. 

4. That the plaintiff, Kenyon W. Kantz, on, to-wit, 
March 1, 1942, and for a long time prior thereto, 

6 was an agent selling policies of life insurance issued 
by the defendant United Services Life Insurance Co., 
a corporation, said selling of life insurance being under 
the direction and supervision of the defendant United 
Services Sales Department, Inc., a corporation; that as of, 
to-wit, March 1, 1942, the plaintiff by virtue of sales of 
life insurance policies for and on behalf of the two defend¬ 
ants aforesaid had earned large sums of money by way 
of commissions, renewals, and accruals, which as of the 
time of the filing of this complaint he believes to be in the 
approximate amount of $6,500.00, the exact amount being 
unknown to him and being more fully within the knowledge 
of the defendants as contained in their records. 

WHEREFORE, plaintiff demands: 

1. That the defendants and each of them be required 
to render a full, complete and accurate account of the 
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commissions, renewals, and accruals due to the plaintiff 
as of March 1, 1942, and for the period subsequent to that 
date up to and including the time of filing of this complaint. 

2. That a judgment, with interest, be rendered for the 
plaintiff in the amount disclosed to be due by said account¬ 
ing. 

3. That the plaintiff may have such other and further 
relief as to the Court may seem just and proper. 

/s/ William H. Collins 
William H. Collins, 

P. Bateman Ennis 
P. Bateman Ennis, 

/s/ George W. Neville 
George W. Neville, 

844 Shoreham Building, 
Washington 5, D. C., 

Attorneys for the Plaintiff. 

6 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Chas. C. Conkling, 

3108 Carpenter Ave., 

Des Moines, Iowa, 

Plaintiff, 

v. 

United Services Sales Department, 

Inc., a corporation, 

733 Investment Building, 

Washington, D. C., 
and 

United Services Lite Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C., 

Defendants. 
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Filed 

Feb 28 1945 
Charles E. Stewart, 
Clerk 

Civil Action 
No. 27877 


Complaint 

(For Accounting, Discovery, cmd Money Judgment) . 

1. This is an action for an accounting, discovery, and 
money judgment; and the amount in controversy is in 
excess of $3,000.00. 

2. The defendant United Services Life Insurance Co. 
is a corporation organized under and existing by virtue 
of the laws of the District of Columbia, and is at the 
present, and has been for many years in the past, engaged 
in the business of writing life insurance, and having its 
present place of business in the District of Columbia. 

3. The defendant United Services Sales Department, 
Inc., is a corporation organized and existing by virtue of 
the laws of the District of Columbia and doing business 
in the District of Columbia; and said defendant corporation 
was and is a subsidiary of the aforesaid United Services 
Life Insurance Company, a corporation. 

4. That the plaintiff, Chas. C. Conkling, on, to-wit, 
March 1, 1942, and for a long time prior thereto, 

8 was an agent selling policies of life insurance issued 
by the defendant United Services Life Insurance Co., 
a corporation, said selling of life insurance being under 
the direction and supervision of the defendant United 
Services Sales Department, Inc., a corporation; that as 
of, to-wit, March 1, 1942, the plaintiff by virtue of sales 
of life insurance policies for and on behalf of the two 
defendants aforesaid had earned large sums of money by 
way of commissions, renewals, and accruals, which as of the 



10 


time of the filing of this complaint he believes to be in 
the approximate amount of $16,000.00, the exact amount 
being unknown to him and being more fully within the 
knowledge of the defendants as contained in their records. 

WHEREFORE, plaintiff demands: 

L That the defendants and each of them be required 
to render a full, complete and accurate account of the 
commissions, renewals, and accruals due to the plaintiff 
as of March 1, 1942, and for the period subsequent to 
that date up to and including the time of filing of this 
complaint. 

2. That a judgment, with interest, be rendered for 
the plaintiff in the amount disclosed to be due by said 
accounting. 

3. That the plaintiff may have such other and further 
relief as to the Court may seem just and proper. 

/s/ Wilt jam H. Collins 
William H. Collins, 

P. Bateman Ennis 
i P. Bateman Ennis, 

/s/ George W. Neville 
George W. Neville, 

i 

844 Shoreham Building, 
Washington 5, D. C., 

i 

Attorneys for the Plaintiff. 

9 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Alt.an Rutledge, Jr., 

216 West 14th Street, 

Wilmington, Delaware, 

Plaintiff, 


I 


v. 
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United Services Life Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C., 

and 

United Services Sales Department, 

Inc., a corporation, 

733 Investment Building, 

Washington, D. C., 

Defendants. 

Filed 

Apr. 4, 1945 
Charles E. Stewart, 
Clerk 

Civil Action 
No. 28330 

Answer of United Services Life Insurance Co. 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted save for the averment that 
the company at present is engaged in a business of writing 
life insurance; that no business has been written by the 
company since December 7, 1941. 

3. This defendant admits that the defendant, United 
Services Sales Department, Inc., is a corporation organ¬ 
ized and existing under the laws of the District ef Colum¬ 
bia; this defendant lacks knowledge or information suffi¬ 
cient to form a belief as to whether the United Services 
Sales Department, Inc. is doing business in the District 
of Columbia; this defendant specifically denies that the 
United Services Sales Department, Inc., is a subsidiary 
of this defendant. 
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4- Paragraph 4 is denied as stated; this defendant 
specifically denies that the plaintiff ever was an agent of 
the United Services Life Insurance Co., but avers the fact 
to be that plaintiff was an agent of the defendant, United 
Services Sales Department, Inc., a corporation; that 

10 plaintiff was employed by the defendant, United 
Services Sales Department, Inc., under a specific 

written contract; that this defendant is not indebted to the 
plaintiff in the approximate amount of $7,000 or in any 
sum whatever; 

WHEREFORE, this defendant demands that this com¬ 
plaint be dismissed as to it and for such other and further 
relief as to the Court may seem just and proper. 

/s/ Neil Bubkinshaw 
Neil Burldnshaw 

/s/ Dennis Collins 
Dennis Collins 

Attorneys for Defendant, 

United Services Life 
Insurance Co., 

j 

Shoreham Building 

Service of copy acknowledged. 

April 3, 1945 

/s/ Richard E. Shands 

Attorney for Plaintiff. 

11 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

Carlton E. Stevens, 

Coral Gables 34, Fla., 

Plaintiff, 


v. 
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United Services Sales Department, 
Inc., a corporation, 

733 Investment Building, 
Washington, D. C., 

and 

United Services Life Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 
Washington, D. C., 

Defendants. 


Filed 

May 16 1945 

Charles E. Stewart, 
Clerk, 

Civil Action 
No. 27968 

Answer of United Services Life Insurance Co. 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is denied as stated. This defendant 
admits that the United Services Sales Department, Inc. 
was organized in the District of Columbia. This defend¬ 
ant, upon information, states the fact to be that the United 
Services Sales Department, Inc., is not doing business in 
the District of Columbia and has not done business in the 
District of Columbia for a period of several years. This 
defendant denies that the United Services Sales Depart¬ 
ment, Inc. ever was or is now a subsidiary of this defendant. 

4. Paragraph 4 is denied. This defendant is advised 
and informed that the plaintiff herein was an agent em- 
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ployed by the defendant; that the plaintiff was never 
employed by this defendant; that this defendant is not 
indebted to the plaintiff in any amount whatsoever. 

12 WHEREFORE, this defendant demands; 

1. That this cause of action, in so far as this 
defendant is concerned, be dismissed. 

/s/ Neil Burkinshaw 
Neil Burkinshaw 

/s/ Dennis Collins 
Dennis Collins 

Attorneys for Defendant, 

United Services Life 
Insurance Co. 

Service of copy acknowledged this 15 day of May, 1945. 

P. Bateman Ennis 
Attorney for Plaintiff 

13 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

Kenyon W. Kantz, 

82 Park Circle N. E., 

Atlanta, Ga., 

Plaintiff, 


v. 

United Services Sales Department, 
Inc., a corporation, 

733 Investment Building, 
Washington, D. C., 

and 
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United Services Life Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 

Washington, D. C~, 

Defendants. 

Filed 

May 16 1945 

Charles E. Stewart, 
Clerk 

Civil Action 
No. 27879 

Answer of United Services Life Insurance Co. 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is denied as stated. This defendant 
admits that the United Services Sales Department, Inc., 
was organized in the District of Columbia. This defend¬ 
ant, upon information, states the fact to be that the United 
Services Sales Department, Inc. is not doing business in 
the District of Columbia and has not done business in the 
District of Columbia for a period of several years. This 
defendant denies that the United Services Sales Depart¬ 
ment, Inc. ever was or is now a subsidiary of this defendant. 

4. Paragraph 4 is denied. This defendant is advised 
and informed that the plaintiff herein was an agent em¬ 
ployed by the United Services Sales Department, Inc.; that 
the plaintiff was never employed by this defendant; that 
this defendant is not indebted to the plaintiff in any amount 

whatsoever. 

14 WHEREFORE, this defendant demands; 
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1. That this cause of action, in so far as this 
defendant is concerned, be dismissed. 

j 

/s/ Neil Burkinshaw 
Neil Burkinshaw 

/s/ Dennis Collins 
Dennis Collins 

* Attorneys for Defendant, 

United Services Life 
Insurance Co., 

Service of copy acknowledged this 15 day of May, 1945. 

P. Bateman Ennis 
Attorney for Plaintiff 

15 IN THE DISTRICT COURT OF THE. 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Chas. C. Conkling, 

5108 Carpenter Ave., 

Des Moines, Iowa, 

Plaintiff, 


v. 

United Services Sales Department, 
Inc., a corporation, 

733 Investment Building, 
Washington, D. C., 

and 

United Services Lite Insurance Co., 
a body corporate, 

2517 Connecticut Ave., N. W., 
Washington, D. C., 

Defendants. 


i 
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Filed 

May 16 1945 

Charles E. Stewart, 
Clerk 

Civil Action 
No. 27877 

Answer of United Services Life Insurance Co. 

1. Paragraph 1 is admitted. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is denied as stated. This defendant 
admits that the United Services Sales Department, Inc. was 
organized in the District of Columbia. This defendant, 
upon information, states the fact to be that the United 
Services Sales Department, Inc. is not doing business in 
the District of Columbia and has not done business in the 
District of Columbia for a period of several years. This 
defendant denies that the United Services Sales Depart¬ 
ment, Inc. ever was or is now a subsidiary of this defendant. 

4. Paragraph 4 is denied. This defendant is advised 
and informed that the plaintiff herein was an agent em¬ 
ployed by the United Services Sales Department, Inc.; 
that the plaintiff ■was never employed by this defendant; 
that this defendant is not indebted to the plaintiff in any 
amount whatsoever. 

WHEREFORE, this defendant demands; 

1. That this cause of action, in so far as this defendant 
is concerned, be dismissed. 

/s/ Neil Burkinshaw 
Neil Burkinshaw 

/s/ Dennis Collins 
Dennis Collins 
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Attorneys for Defendant, 

United Services Life 
Insurance Co. 

16 Service of copy acknowledged this 15 day of May, 
1945. 

P. Bateman Ennis 
Attorney for Plaintiff 

17 DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF 
COLUMBIA 

Carlton E. Stevens 
Kenyon W. Kantz 
CONKLING, ET AL 

Joseph Brown 

Plaintiff 


vs. 

United Ser. Life Ins. 

Defendant 


Calendar No. 
Civil Action No. 
27968 

27879 
27877 

27880 

Filed 

Nov 18 1946 


Charles E. Stewart, 
Clerk 
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Pretrial Proceedings 
Statement of Nature of Case: 

By agreement of counsel the foregoing cases are con¬ 
solidated, for Pretrial and Trial. All of them arise out of 
a similar state of facts as the case of Farrish Talley v. 
United Services Life Insurance Co. No. 27878, which was 
tried in this Court and decided in favor the defendant, 
United Services Life Insurance Co., tried in June and de¬ 
cided in July 1946 by Mr. Justice Letts. No appeal has been 
taken from that decision. 

The plaintiffs in these cases had a contract for the sale 
of insurance with defendant, United Services Sales Depart¬ 
ment Inc., upon which service has not been had and which 
it appears no longer has a place of business in this juris¬ 
diction. It is contended that that corporation had a con¬ 
tract with the defendant United Services Life Insurance 
Company respecting the sale of insurance in that corpo¬ 
ration and it is also asserted that there was such identity 
between the two corporate defendants that the latter should 
be responsible for and respond to the obligations of the 
claims of the plaintiffs for commissions on sales of in¬ 
surance. 

The corporate defendant denies such identity or obliga¬ 
tion and asserts if plaintiffs knew that there was no obliga¬ 
tion on the part of the defendant as claimed. This appears 
to be the issue which was settled after lengthy trial in Civ. 
Action No. 27878. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

It is stipulated that the trial of these cases be specially 
set for Dec. 16, 1946. 
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DATE Nov. IS, 1946 
(s) Jas. W. Morris 
Pretrial Justice 

P. Bateman Ennis 

Attorney for Plaintiff 

Neil Burkinshaw 

Attorney for Defendant 
U. S. Life Ins. Co. 

• • * • 


18 Agreed Statement of Facts 

By agreement of counsel for appellants and ap¬ 
pellees, the following is a statement of testimony and 
proceedings during the trial of the above designated cases, 
and certain portions of the cases of Farrish Talley vs. 
United Services Life Insurance Company, et al., Civil 
Action No. 27,878 and United Services Life Insurance 
Company vs. United Services Sales Department and Sam¬ 
uel H. Emerson, Civil Action No. 15,535, all of which cases 
were filed and tried in the District Court of the United 
States for the District of Columbia. 

The Talley case is identical in all aspects to the present 
case, in that Talley was an agent of United Services Sales 
Department who brought suit for recovery of commissions 
allegedly due by the life insurance company. That case 
was decided adversely to Talley, and no appeal was noted 
or perfected. The second case, hereinafter to be referred 
to as the Emerson case, was a suit against the Sales 

19 Department and Emerson for judicial rescission on 
grounds of fraud of an exclusive agency contract 

between the life insurance company and the sales depart¬ 
ment negotiated and consummated by Emerson while he 
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was president of both companies. This case developed 
the fact that Emerson owned 80 per cent of the stock of 
the sales department, and his wife and father, the remain¬ 
der. The contract, which was the subject of the Emerson 
suit, set up an override for Emerson’s company whereby 
in the course of several years prior to his removal as 
president of the insurance company, his personal company, 
the sales department, profited by a sum of several hundred 
thousand dollars. 

It was stipulated and agreed by and between counsel 
that inasmuch as the complaints of the four appellants, 
Allan Rutledge, Jr., Charles C. Conkling, Kenyon W. 
Kantz, and Carlton E. Stevens, are of similar nature, it 
would save time and eliminate useless repetition if the 
four cases be consolidated and heard at the same time, 
and that the testimony of Allan Rutledge be considered 
as the testimony of the other plaintiffs. Such consolidation 
and hearing was ordered by the associate district justice 
at time of pretrial of said cases. It was further stipulated 
and agreed that the cases of Farrish Talley vs. United 
Services Life Insurance Company et al., Civil Action No. 
27,878, and of United Services Life Insurance Company 
vs. United Services Sales Department Inc., and Samuel 
Emerson, Civil Action No. 15,535, which were heard in 
the District Court of the United States for the District 
of Columbia at prior date, should be received in evidence 
in the trial of the instant cases, so that reference could 
be made to any part of the testimony or exhibits filed 
therein, and that full force and effect attach to their 
significance in relation to the four instant cases which were 
consolidated for trial. 

20 Allan Rutledge, Jr., one of the four appellants, 
was the only witness to testify for the plaintiffs in 
the instant cases, and, inasmuch as the presiding judge had 
heard the case of Farrish Talley vs. United Services Life 
Insurance Company et al., counsel for the defendant re- 
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quested that the testimony offered on behalf of the de¬ 
fendant life insurance company in the Talley case be con¬ 
sidered as if the said testimony had been given in the 
instant case, in that the said cases were identical and the 
defense testimony would have been the same. 

The United Services Life Insurance Company was or¬ 
ganized in 1937 under the laws of the District of Columbia, 
and licensed to do business in said District on January 
28, 1939, and its avowed purpose was to create a life 
insurance company whose stockholders and policyholders 
should be limited to officers in the armed forces of the 
United States. The president of the life insurance com¬ 
pany was one Samuel H. Emerson, who, in 1939, organized 
a corporation known as the United Services Sales De¬ 
partment, Inc., of which he was duly elected president. 
That corporation was organized for the sole purpose of 
selling life insurance policies issued by the United Services 
Life Insurance Company. The sales corporation was 
named as a defendant in the four instant cases, and in the 
Talley case, but service of process was never accomplished. 
Approximately two days after the United Services Life 
Insurance Company was licensed to sell insurance, it en¬ 
tered into a contract with the United Services Sales De¬ 
partment, Inc., appointing the sales department its general 
agent and giving it the exclusive right for 30 years to the 
sale of insurance to be issued by the life insurance com¬ 
pany. The original contract between the two cor- 
21 porations was signed by Samuel H. Emerson as 
president on behalf of both contracting corporations. 
The sales corporation then entered into various contracts 
with individual agents to sell insurance issued by the life 
insurance company, all contracts of the appellants being 
similar to that of Allan Rutledge. Under the terms of 
said contract with Rutledge and others, they were to sell 
the insurance policies to service officers and their families. 
It was conceded by the witness that his contract and the 
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contract of other plaintiffs was with the sales company 
and not the United Services Life Insurance Company. 

After the contract between the United Services Life 
Insurance Company and the United Services Sales Depart¬ 
ment had been in force and effect for some period of time, 
it was re-executed, on June 21, 1939, and the second con¬ 
tract between the two corporations was executed by Samuel 
H. Emerson as president of the sales company and 0. R. 
Leverett as secretary of the insurance company. However, 
it is conceded that Samuel H. Emerson was president of 
both companies at time of execution of said re-executed 
contract. The second contract thereafter was sought to 
be ratified by the directors and stockholders of the United 
Services Life Insurance Company. The reason for the 
failure of attempted ratification becomes apparent in the 
findings of fact and conclusions of law in the so-called 
Emerson cas\ 

The witness testified, and it is a conceded fact, that 
the offices of both companies were one and the same, and 
there was nothing to identify them as separate and distinct 
organizations so far as their office and outward appearance 
were concerned. Within a period of two years and eleven 
months the agents whose contracts were with the 
22 sales company placed in excess of twenty-nine mil¬ 
lion dollars in life insurance sales on the books of the 
insurance company, all of which policies had been issued 
on the lives of officers in the armed forces of the United 
States. The witness testified that he and other agents 
paid all their expenses in the conduct of sales, and supplied 
their own transportation, and that the life insurance com¬ 
pany supplied business cards and advertising material. 
However, Mr. Bourke testified for the life insurance com¬ 
pany that such practices are not unusual in the industry 
even when there is no contractual relationship between 
the insurance company and the agents, the latter being 
the employees solely of a general agent. Allan Rutledge 
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was authorized to endorse for deposit premium checks 
drawm to the order of the insurance company when he 
was located in Hawaii selling insurance of the United 
Services Life Insurance Company. 

There w^as further testimony by Miss Moses in the case 
of Talley vs. United Services Life Insurance Company 
that she was a bookkeeper and w-orked for both companies, 
and at times had issued checks on the insurance company 
account for payment of obligations of the sales department, 
and the two corporations appeared to be one and the same. 

On December 7, 1941, the United States was attacked, 
that date marking the beginning of World War II. The life 
insurance company, all of whose policies had been issued 
on the lives of officers in the armed forces of the United 
States, discontinued the sale of anv further insurance for 
the duration of the war; and it advised the sales depart¬ 
ment that no further commission payments could be made 
to that corporation under the terms of the contract. There¬ 
tofore, all commissions for insurance placed on the books 
of the life insurance company had been paid directly to 
the sales department and none to the individual agents. 
Thereafter, the life insurance company made no further 
payments to the sales department, but did for one 
23 month make certain payments of commissions direct 
to the agents for amounts due them in December, 
1941, but only after the agents signed statements to the 
effect that the life insurance companv in making said 
payments direct did not assume any liability under the 
terms of agents’ contracts with the sales department. 

On December 13, 1941, the Board of Directors of the 
life insurance company ousted Samuel H. Emerson as 
president of the United Services Life Insurance Company, 
and one Col. Merritt B. Curtis was elected president. 
On March 20, 1942, the life insurance company through 
its Board of Directors rescinded its contract with the 
sales department and instituted an action in the United 
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States District Court for the District of Columbia to 
cancel and void the contract with the sales department; 
and the sales department filed a counterclaim for com¬ 
missions past and prospectively due on insurance in effect 
at the time, all of which insurance had been sold exclusively 
and solely by the appellants and others under their contract 
with the sales department. The case consumed nearly 
two weeks, and was referred by the Court to the auditor, 
who issued lengthy findings, the sum and substance of 
which was that as of March 20,1942, no net benefit accrued 
to the insurance company under the terms of the contract 
between the companies. The Court adopted the findings, 
voided and cancelled the contract and declared it to be 
fraudulent in its inception. There was no appeal taken 
to the Court’s ruling. 

On, to wit, the 8th day of April, 1942 Allan Rutledge 
filed a complaint in the Municipal Court for the District 
of Columbia, entitled Allan Rutledge vs. United Services 
Sales Department, Inc., No. A 16906; and a judgment was 
entered by default in favor of the plaintiff for the amount 
due him at that time under the terms of his contract. 
24 Subsequently thereto a garnishment was issued on 
the judgment against the United Services Life In¬ 
surance Company, which appeared, stating in effect that no 
monies were due the sales department; that the contract 
between the two companies was then or soon would be 
the subject of litigation looking to its cancellation. 

When the witness Rutledge was questioned in the instant 
case, on cross-examination, about his action in the Munici¬ 
pal Court against the sales department, he admitted that 
he had brought suit against the sales company alone. He 
was asked, on re-direct, as to the reason he had sued onlv 
the sales department. On objection of counsel for the life 
insurance company, he was precluded from answering, and 
an exception was noted. Thomas F. Bourke, executive 
vice president of the insurance company, and Ora Leverett, 
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secretary of the insurance company, testified that the 
insurance company had no agents, but obtained all business 
under the general agency contract with United Services 
Sales Department, Inc. 

I 

I 

There was further testimony, and it was stipulated that 
at time of this hearing approximately twenty-six million 
dollars of insurance remained on the books of the life 
insurance company as result of efforts of the four appel¬ 
lants and other agents. 

In the case of Talley vs. United Services Life Insurance 
Company, Civil Action No. 27,878, a letter was introduced 
in evidence, from Col. M. B. Curtis, the new president of 
the United Services Life Insurance Company, to Farrish 
Talley, bearing date April 7, 1942, which stated in part: 
“As I have told you before, we have no differences with 
the sales force, and the company stands ready to 
25 pay these commissions as soon as it can be legally 
determined that the company is authorized to do so.” 

William H. Collins 

I William H. Collins 

George W. Neville 
George W. Neville 
P. Bateman Ennis 
P. Bateman Ennis 

Attorneys for Plaintiffs 
Shoreham Building 

Neil Btjrkinshaw 
Neil Burkinshaw 
Dennis Collins 
Dennis Collins 

Attorneys for Defendant 

United Services Life 
Insurance Company 

930 Shoreham Building 
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APPROVED 
F. Dickinson- Letts 
Justice 

26 Farish F. Talley 


Plaintiff 


vs. 

United Services Lite Insurance Co. 
et al (a body corporate) 

Defendant. 

Exhibit 24 
Filed May 1, 1946 

Civil Action 

No. 27878 

THIS AGREEMENT, made and entered into this 21st 
day of June, 1939, between the UNITED SERVICES 
LIFE INSURANCE COMPANY, a corporation chartered 
under the laws of the District of Columbia, party of the 
first part, and UNITED SERVICES SALES DEPART¬ 
MENT, INC., a corporation chartered under the laws of 
the District of Columbia, party of the second part, 

WHEREAS, the party of the first part will operate a 
legal reserve company issuing insurance upon the lives 
of individuals and every insurance appertaining thereto 
or connected therewith, including group insurance, will 
grant and purchase annuities, make and accept reinsurance 
on any risks consistent with the laws of the District of 
Columbia and furnish any aid or service to promote the 
health and welfare of its policyholders and their benefi¬ 
ciaries, and 

WHEREAS, the party of the second part is desirous 
of acting as exclusive general sales agent for the party 




28 


of the first part in the issuance of its insurance upon the 
lives of individuals, 

NOW THEREFORE, it is mutually covenanted and 
agreed by and between the parties hereto that: 

1. Said party of the first part agrees and does grant 
to the party of the second part the sole and exclusive 
general sales agency of the party of the first part for a 
period of thirty (30) years; 

2. Upon the expiration of said period referred to in 
Paragraph 1, supra, this contract shall be renewed for a 
period of thirty (30) years at the option of the party of 
the second part, upon proper notice given by the party 
of the second part within thirty (30) days prior to the 
said expiration date; 

3. As such general sales agent, said party of the second 
part agrees to sell all insurance issued by the party 

27 of the first part including group insurance, business 
by mail and/or direct solicitation, and single pre¬ 
mium annuities. 

3-a. Except that: Where an application for insurance 
is received by the party of the first part, which application 
is voluntarily made by a prospect with or without direct 
or indirect solicitation by the party of the second part, 
the said party of the first part must correspond with and 
execute a contract of insurance with the said applicant 
provided, however, that the said party of the second part 
shall receive such per centum of the entire or pro rata 
first annual premium on each policy so written, as well as 
renewal commissions in accordance 'with the schedules in 
Paragraphs 4 and 5 herein; 

4. The party of the first part agrees to pay to the 
party of the second part, such per centum of the entire 
pro rata first annual premium on each policy as is here¬ 
inafter shown: 
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Amount of First Year 
Premium Payable as 


Kind of Policy Commission 

Ordinary Life . 55% 

Founders’ Policy . 55% 

20 Pay Life. 55% 

30 Pay Life. 55% 

One to Seven Year Terms. 30% 

10 Year Endowment . 30% 

15 Year Endowment. 40% 

20 Year Endowment ...... 50% 

30 Year Endowment. 55% 

Endowment at 64: Ages 21-40 . 55% 

41-50 . 40% 

51-55 . 30% 

Life Paid up at 64: Ages 21-45. 55% 

46-55. 45% 

Term to 64 . 40% 

Endowment at 18: Ages to 10. 35% 

Group . 40% to 20% 

Single Premium . 5% 


Commissions on all premiums for supplemental benefits 
and substandard premiums occupational or otherwise, in- 
'cluding waiver of premiums, return of premiums, and 
double indemnity, family income riders together with any 
and all other supplemental benefits hereinafter 
28 adopted, shall be paid at the same commission rate 
as the respective policy to which they are attached. 

5. The party of the first part agrees to pay to the 
party of the second part renewal commissions in accord¬ 
ance with the following schedule: 
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Renewal 

Renewal 

Renewal 


Years 

Years 

Years 

2nd 

to 10th 

11th to 16th 

Life of Policy 

Kind of Policy 

inc. 

inc. 

thereafter 

Founders’ Policy .... 

?y 2 % 

5% 

2 y 2 % 

Ordinary Life . 

7 y 2 % 

5% 

2y 2 % 

20 Pay Life. 

7 y 2 % 

5% 

2y 2 % 

30 Pay Life. 

7y 2 % 

5% 

2y 2 % 

One to Seven Year 




Terms . 

7 y 2 % 

0 

0 

10 Year Endowment 

5% 



15 Year Endowment 

6% 

5% 


20 Year Endowment 

7 y 2 % 

2y 2 fo 

2y 2 % 

30 Year Endowment 

7y 2 % 

2 y 2 % 

2%% 

Endowment at 64: 




Ages 21-40. 

7y 2 % 

2 y 2 % 

2y 2 % 

41-50. 

6% 

2 y 2 % 

2 y 2 % 

51-55. 

5% 



Life Paid up at 64: 




Ages 21-45. 

7y 2 % 

5% 

2y>% 

46-55. 

5% 

2 y 2 % 

2y 2 % 

Term to 64... 

5% 

2 Yz% 

2 y 2 % 

Endowment at 18: 




Ages to 10. 

5% 



Group . 

7 y 2 % 

7 y 2 % 

7y 2 % 


Renewal commissions on all premiums for supplemental 
benefits, and substandard premiums occupational or other¬ 
wise, including waiver of premiums, return of premiums 
and double indemnity, family income riders together with 
any and all other supplemental benefits hereinafter adopted, 
shall be paid at the same commission rate as the respective 
policy to which they are attached. 

6. The party of the first part agrees to absorb all 
acquisition and supervision costs including in part the 
costs of furnishing rate books, supplies and other neces¬ 
sary material, as well as suitable office space, clerical 
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assistance, and all other expenses required by the party 
of the second part in the performance of its duties here¬ 
under. 

PROVIDED, HOWEVER, that the party of the first 
part expressly agrees that should it be necessary for the 
party of the second part to pay out its own funds for 
29 the foregoing expenses, said amounts so paid out will 
be reimbursed by the said party of the first part. 

7. The party of the second part agrees to absorb all 
commission paid to salesmen in pursuance of its duties 
hereunder. 

7-a. The party of the first part will at all times give 
the party of the second part or any one appointed by it 
full access to and liberty to inspect the books, papers, 
documents, correspondence, and any other records con¬ 
nected with the business of the party of the first part, 
necessary and proper for the determination of the amounts 
payable to the party of the second part under the terms 
of this contract. 

8 . The party of the second part warrants and agrees 
to write a minimum of Five Hundred Thousand Dollars 
($500,000) worth of insurance during any one calendar 
year, and its failure to do so will automatically terminate 
the provisions of this contract granting the exclusive 
right to act as general sales agent in the party of the 
second part insofar as applicable to commissions on future 
business. 

EXPRESSLY PROVIDED, HOWEVER, that all com¬ 
missions due and payable and renewals on business written 
and/or in force up to the date of termination, shall continue 
to be due and payable to the party of the second part, 
and shall be in no wise affected. 

9. The party of the first part and the party of the 
second part agree that all insurance reinstated shall be 
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subject to the provisions of Paragraphs 4 and 5 herein 
as they apply to the receipt of first year and/or renewal 
year premiums, or portions thereof, received from date 
of reinstatement. 

10. The party of the first part and the party of the 
second part agree that a commission shall be paid by the 
party of the first part to the party of the second part on 

all insurance solicited and/or secured through the 
30 United States mail or otherwise and that the provi¬ 
sions of Paragraphs 4 and 5, hereunder regarding 
the payment of commissions to the party of the second 
part shall be applicable to all insurance so solicited and/or 
so secured. 

11 . The party of the second part agrees to act as 
general sales agent solely and exclusively for the party 
of the first part. 

PROVIDED, that should the party of the second part 
attempt to enter into or enter into a sales agency contract 
of any type whatsoever with any company other than the 
party of the first part, the provisions of this contract 
pertaining to the granting to the party of the second part 
of the sole and exclusive sales agency of the party of the 
first part shall be terminated. 

FURTHER PROVIDED, however, that such termina¬ 
tion shall in no way affect the commissions due and payable 
to the party of the second part on all business in effect 
at the said date of termination of this contract. 

12. The party of the first part specifically agrees that 
its corporate and managerial policy shall be such as shall 
not in any way contravene or otherwise prejudice the 
rights of the party of the second part arising hereunder. 

12-a. The party of the first part agrees that it shall 
not make any claims of any kind or character whatsoever 
against the party of the second part for loss, liability or 
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damage arising out of or in connection with the acts or 
omissions to act of any of the persons whom the party 
of the second part may designate or select in carrying 
out the provisions of this contract. 

13. The parties hereto agree that this contract mar 
be terminated by mutual agreement, provided, that such 
termination shall in no way affect payment of the renewal 
and first year commissions payable under this contract 
on all business in force on the date of such termina¬ 
tion. 

31 14. In the event of merger, consolidation or con¬ 

version of this Company into another Company or 
another type of Company, or the transfer of substantial 
portions of the assets of the party of the first part, the 
party of the second part shall have the option at its election 
to cancel this contract and to receive if not in violation 
of any existing laws, in lieu of its exclusive sales rights 
under this contract the sum of Three Dollars ($3.00) on 
each One Thousand Dollars ($1,000) of insurance in force 
in the party of the first part at the date of the election 
to cancel said contract, said sum to be paid in cash by the 
party of the first part of the Company taking same over 
and, in addition to the foregoing sum, the party of the 
second part if it elects to cancel this contract, shall receive 
all commissions and renewals due and/or to become due 
on business already written at the time the option is 
exercised. 

15. It is mutually agreed and expressly covenanted 
that should any provision of this contract or the application 
thereof to either the partv of the first part or the partv 
of the second part be held invalid, the remainder of this 
contract and the application of its provisions to each of 
the parties hereto shall not be affected thereby. 

IN WITNESS WHEREOF, the said parties have here¬ 
unto set their hands on this 21st day of June, 1939. 
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UNITED SERVICES LIFE INSURANCE COMPANY 

By (SGD) 0. R. Leverett 
Secretary 

UNITED SERVICES SALES DEPARTMENT, INC. 

By (SGD) S. H. Emerson 
President 


Attest: 

(SGD.) L. M. Bauman 
Comptroller 

32 THIS AGREEMENT, made and entered into 
this 4th day of March, 1941, between the UNITED 
SERVICES LIFE INSURANCE COMPANY, a corpora¬ 
tion chartered under the laws of the District of Columbia, 
party of the first part, and UNITED SERVICES SALES 
DEPARTMENT, INC., a corporation chartered under the 
laws of the District of Columbia, party of the second part, 

WHEREAS, at the annual meeting of stockholders of 
the party of the first part held in the District of Columbia 
on January 9, 1940, a resolution was made and seconded 
that the management of the party of the second part should 
meet with the Board of Directors of the party of the first 
part to formulate a plan mutually satisfactory with respect 
to the sales policy for the party of the first part in the 
event of the death or disability of S. H. Emerson, Jr., and 

WHEREAS, after several efforts, a meeting has finally 
taken place and the Board of Directors of the party of 
the first part and the management of the party of the 
* second part have agreed upon a plan mutually satisfactory 
with respect to the sales policy to be pursued for the 
party of the first part, in the event of the death or 
permanent disability of S. H. Emerson, Jr., 

NOW THEREFORE, it is mutually covenanted and 
agreed by and between the parties hereto in consideration 
of the mutual promises herein contained, that the agree- 


i 
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ment between UNITED SERVICES LIFE INSURANCE 
COMPANY, party of the first part, and UNITED SERV¬ 
ICES SALES DEPARTMENT, INC., party of the second 
part, entered into on the 21st day of June, 1939, as 
approved and amended at the meeting of the stockholders 
of the party of the first part held on the 9th day 
33 of January, 1940, in the District of Columbia, be 
now amended by adding to said contract a new 
paragraph to follow paragraph numbered “2” of said 
agreement of June 21, 1939, which new paragraph shall 
be as follows: 

2-a. The party of the first part agrees that the party 
of the second part shall have the right to determine and 
formulate sales policy for the party of the first part for 
a period of thirty (30) years, 

The party of the second part agrees that the determi¬ 
nation and formulation of said sales policy shall be dele¬ 
gated by it to S. H. Emerson, Jr., and 

The parties hereto agree that, in event of the death or 
total and permanent disability of • said S. H. Emerson, 
Jr., the Board of Trustees of the party of the second part 
shall, within thirty (30) days after such death or total 
and permanent disability of S. H. Emerson, Jr., meet 
with the Board of Directors of the party of the first part 
for the purpose of continuing, amending and/or changing 
the said sales policy in a manner mutually agreeable to 
both parties to this contract, and thereafter the Board 
of Trustees of the party of the second part shall meet at 
least once annually with the Board of Directors of the 
party of the first part on notice sent by the party of the 
second part hereto, for the purpose of continuing, amend¬ 
ing or changing the said sales policy in a manner mutually 
agreeable to both parties to this contract for the remaining 
term hereof together with any and all renewals, exten¬ 
sions, and/or additions to this contract, and in event of 
the failure of the Board of Trustees of the party of the 
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second part and the Board of Directors of the party of 
the first part to agree on nmtnally satisfactory policy, 
then and in that event, the following portion of paragraph 
11 infra, hereof, “The party of the second part warrants 
and agrees to write a minimum of Five Hundred Thousand 
Dollars ($500,000) worth of insurance during any one 
calendar year, and its failure so to do will automatically 
terminate the provisions of this contract granting the 
exclusive right tp act as general sales agent in the party 
of the second part,” shall be suspended during the period 
of any such non-agreement; 

IN WITNESS WHEREOF, the party of the first 
part has caused its corporate name to be subscribed here¬ 
unto by its Secretary and its corporate seal to be affixed 
hereto by its Comptroller, and the party of the 
34 second part has caused its corporate name to be 
subscribed hereunto by its President and its cor¬ 
porate seal to be affixed hereto by its Secretary, all on this 
4th day of March, 1941. 

UNITED SERVICES LIFE INSURANCE COMPANY 

By: 

s/ O. R. Leverett 
Secretary. 

(SEAL) 

Attest: 

s/ L. M. Bauman 
Comptroller. 

UNITED SERVICES SALES DEPARTMENT, INC. 

By: 

s/ S. H. Emerson, Jr. 
President. 

(SEAL) 

Attest: 

s/ M. C. Emerson 
Secretary. 
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35 Allan Rutledge, Jr. 

Carlton E. Stevens 
Kenyon W. Kantz 
Charles Conklins 

Plaintiffs 

vs. 

United Services Life Insurance Co., 
et al. 

Defendants 

C. A. 

28330 

27968 

27879 

27877 

Filed 

Jan. 30, 1947 

Contractor’s Contract 

THIS AGREEMENT, Made in triplicate this 14th day 
of February 1940, by and between 

United Services Sales Department, Inc. 

Herinafter called THE COMPANY and 

ALLAN RUTLEDGE, JR. 

hereinafter called THE CONTRACTOR of Washington, 
D. C. 

WITNESSETH: That in consideration of the mutual 
covenants herein contained the said parties have agreed 
as follows: 

1. The said Contractor is hereby vested with the author¬ 
ity and powers, and is subject to the terms, conditions, and 
limitations hereinafter particularly set forth, within and 
for the following territory, to wit: 
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Commissioned and Warrant Officers, their wives and 
children, of the United States Army, Navy, Marine Coips, 
Coast Guard, Public Health Service and Coast and Geo¬ 
detic Survey located on Military and Naval Reservations 
under Federal jurisdiction, and on United Spates Vessels 
in the Territory of Hawaii. 

2 . Nothing contained herein shall be construed to create 
the relation of employer and employee between the United 
Services Sales Department, Inc., and/or the Company 
whose policies are being solicited and the Contractor within 
the territory above discussed. The Company may not pre¬ 
scribe rules for the development of prospects and the Con¬ 
tractor shall be free to exercise his own judgment as to 
the persons from -whom he will solicit insurance, and the 
time and place of solicitation. The Company may, how¬ 
ever, from time to time adopt underwriting rules and regu¬ 
lations respecting the policy contracts for which applica¬ 
tions may be solicited, not interfering with such freedom 
of action of Contractor, which rules and regulations shall 
be observed and conformed to by Contractor. The Con¬ 
tractor assumes full responsibility for any liability arising 
from any action attendant to the solicitation of business in 
territory unlicensed by the Company and/or the Company 
whose policies are being solicited. 

3. The Company may prescribe the form, plan and char¬ 
acter of policies for which applications may be solicited, 
and may from time to time change or discontinue any 
form, plan or character of policy now or hereinafter in use. 
The percentage of the first year’s premium payable as 
commission on a policy shall be as specified for such policy 
in the schedule of commission rates published by the Com¬ 
pany in effect on the date the policy is placed; however, 
the Company reserves the right to change the rates of 
first, year commissions appearing in any schedule of com¬ 
mission rates published by it, and to supplement any such 
schedule with commission rates issued on other forms or at 
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other ages than shown in the schedule of commission rates 
in effect on the date of the execution of this contract. 

4. The Contractor shall endeavor to promote the in¬ 
terests of the Company, as contemplated by this contract, 
and shall so conduct himself as not to affect adversely 
the business, good standing or reputation of himself, or 
the Company. 

5. The Contractor shall have no power or authority 
other than as herein expressly agreed, and no other or 
greater powers shall be implied from the grant or denial 
of powers specifically mentioned herein. 

6 . The Contractor shall solicit no business for any life 
insurance company, except that designated by the Com¬ 
pany. 

7. The Contractor shall not engage in any business 
other than that covered by this contract except with con¬ 
sent of the Company. 

8 . The Contractor shall have no power on behalf of the 
Company (a) to make, alter or discharge any contract, or 
(b) to waive any forfeiture, or the performance of any of 
the terms and conditions of any policy or other contract 
to -which the Company is a party. 

9. The Contractor shall solicit applications, within said 
territory, and collect first year’s premiums for insurance, 
subject to the requirements and provisions of this contract. 

10. The Contractor shall in each full calendar year, 
ending December 31st, during the continuance of this con¬ 
tract, procure insurance in an amount and on a number of 
lives satisfactory to the Company. 

11 . The Contractor shall not solicit insurance person¬ 
ally, by agent, by correspondence, or in any manner, in 
territory in which either he, said agent, if any, or the 
Company, or the Company whose policies are being solic¬ 
ited is not duly licensed. He may solicit in territory other 
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than that mentioned in Paragraph 1 hereof, if he first shah 
have obtained written consent of the Company. 

12. The Contractor shall not accept business from, nor 
pay commissions or other remuneration therefor to, any 
person unless and until a contract shall have been author¬ 
ized by the Company, and the necesary agent’s license shall 
have been duly secured by or for such person; nor shall 
he pay commission or other remuneration to any person on 
account of any insurance unless the name of such person 
duly and rightfully appears as “Solicitor” or as “Solicit¬ 
ing Agent” on the Agent’s Certificate to the application for 
such insurance. 

13. The Contractor shall not, directly or indirectly, pay, 
allow, or give, or offer to pay, allow, or give, any rebate of 
premium of any part of his commission, or any special 
favor or advantage in the dividends or other benefits to 
accrue, or any valuable consideration or inducement what¬ 
ever not specified in the policy. 

14. The Contractor shall be responsible to the Com¬ 
pany for all moneys received by him or by Soliciting Agents 
or others appointed or employed by him, for or on behalf 
of the Company and such moneys shall be used for no pur¬ 
pose other than as herein stated. He shall deposit with the 
Company, together with the applications, the premiums in 
full on all prepaid applications for insurance; and on all 
non-prepaid cases he shall pay or remit to the Company 
the entire premiums, immediately upon delivery of the 
policy. 

15. INITIAL PREMIUM HANDLED BY CON¬ 
TRACTOR AS TRUST: Any payments made to t 
Contractor by applicant for insurance shall be paid in full 
to the Company, and the handling and immediate trans¬ 
mittal to the Company shall be treated strictly as a trust, 
It is specifically agreed that the Agent shall not use any 
portion of the first year’s premium collected from an ap¬ 
plicant ; this is to be sent immediately to the Company. In 
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no case shall the Contractor have authority to accept or 
receipt any premiums other than the first premium, unless 
authority is given in writing by the Company. 

16. The Contractor shall indemnify and save the Com¬ 
pany harmless from any and all expenses, costs, causes of 
action and damages resulting from or growing out of his 
unauthorized acts or transactions by him, and/or his em¬ 
ployees, and agents or contractors under contract with 
him. 

36 17. The Contractor shall hold and preserve as 

the property of the Company all books, files, docu¬ 
ments, correspondence and records of all kinds which at 
any time shall come into his possession, or under his 
control, relating to transactions by or for the Company, 
and shall surrender the same to the Company upon the 
termination of this contract, or upon request by the Com¬ 
pany. 

18. The Contractor shall, at his own expense, at the 
option of the Company, furnish and keep in force a bond 
of indemnity in an amount and form satisfactory to the 
Company, conditioned for the faithful performance of this 
contract, and shall increase the same from time to time 
as the Company may require. 

19. The Contractor shall pay all expenses incurred by 
him in the performance of this contract, which shall among 
other items include the cost of and means of transporta¬ 
tion, advertising, office expenses, telephone and telegraph 
charges, and all other expenses, attending the soliciting 
and writing of insurance. The Company cannot prescribe 
whether the Contractor shall or shall not advertise. If the 
Contractor does advertise, the advertising copy must first 
be formally approved by the Company, in order that there 
be no misrepresentation or statements in violation of law. 
If the Contractor opens an office for the purpose of en- 
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abling him to carry out the provisions of this contract, he 
shall maintain the said office wholly upon his own re¬ 
sponsibility and at his own expense. 

I 

20. As exclusive compensation for the fulfillment of this 
agreement, the Company agrees to pay the Contractor 
pursuant to the provisions of this contract, first year and 
renewal commissions on regular standard premiums col¬ 
lected and/or received by the Company on policies issued 
upon applications procured by the Contractor at the rates 
and for the periods set forth in accordance with the sched¬ 
ule appearing herein; it is understood and agreed that the 
Contractor shall render any assistance to the Company 
requested by it in the collection of renewal premiums on 
business written under this contract or already in force: 
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SCHEDULE OF COMMISSIONS 


Percentage of Annual Premiums 


Form of Policy 

First Year 

Renewal Years 
Second to Tenth 
Policy Year, 

Ordinary Life . 

50% 

Inclusive. 

5% 

20 Payment Life. 

45% 

5% 

30 Pavment Life 

50% 

5% 

33 year or longer, Endowment 

50% 

5% 

28 year to 32 year Endowment 

45% 

5% 

23 year to 27 year Endowment 

40% 

5% 

20 year to 22 year Endowment 

35% 

5% 

18 year to 19 year Endowment 

35% 

3% 

13 year to 17 year Endowment 

25% 

3% 

8 year to 12 year Endowment 

20% 

3% 

Modified Life 1 _ 

50% 

5% 

Modified Life 2. 

50% 

5% 

Modified Life 3_ 

50% 

5% 

Modified Life 4. 

50% 

5 % 

Modified Life 5 _____ 

50% 

5% 

Modified Life 6.. 

50% 

5% 

Modified Life 7 

50% 

5% 

Term to 64. 

35% 

5% 

Life Paid Up at 64 ' 

Ages 10 - 39. 

50% 

5% 

Ages 40 - 46 . 

45% 

5% 

Ages 47 - 55 . 

40% 

5% 


Commissions will be payable on Waiver of Premium, 
Double Indemnity, and Family Income Riders under the 
same conditions, first year and renewal, and at the same 
commission rates as the respective policies to which they 
are supplementally attached. 

No commission shall be paid on any introductory or pre¬ 
liminary short term insurance, nor on any extra premium 
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payable on a policy, occupational or otherwise, which pro¬ 
vides that the insured may claim a refund of such extra 
premium or on any part thereof, nor on any extra 'premium 
on account of Aviation or Aeronautics, unless otherwise 
specified herein. 

Applications for insurance may be accepted by the Com¬ 
pany for policies on the monthly, quarterly and semi¬ 
annual basis and the same rate of commissions will be al¬ 
lowed the Contractor as on the annual basis. Commissions 
on the remainder of the first year’s premium will be cred¬ 
ited to the account of the Contractor when and as received 
in cash at the Home Office of the Company. 

No commissions are payable on single premium policies. 
In computing the amount of paid for business for the pur¬ 
pose of determining renewal commissions, Modified Life 1, 
2, 3, 4, 5, 6 and 7 forms of policies and all other forms of 
term insurance, except Term to 64, shall not be counted 
as volume. 

If this contract has been in force for less than a full 
year when the first calculation is made at the end of the 
calendar year, the volume required to qualify for renewal 
commissions will be the pro rata part of the amount re¬ 
quired for one full year. 

Commissions will be paid on premiums paid in advance, 
first year and renewal, on the due dates of such premiums. 

21. EXCHANGE COMMISSION: The rate of com¬ 
mission, if any, on any policy issued in exchange for a 
policy formerly issued by the Company shall be determined 
by the Company or by special agreement between the Con¬ 
tractor and the Company. 

22. The Contractor shall be entitled to no commission, 
first year or renewal, under this contract, on any policy, 
unless his name rightfully appears on the Agent’s Certifi¬ 
cate and the application therefor, and unless the applica¬ 
tion is consummated by issuance of a policy on a paid for 
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basis within seventy five (75) days after date of applica¬ 
tion, and in any such case, (a) Where Contractor’s name so 
appears, either solely or jointly, only as “Soliciting 
Agent” he shall not be entitled to renewal commissions; 
(b) The term “Agent” and/or “Soliciting Agent” as may 
be found in applications used by the Contractor shall be 
deemed to refer to the “Contractor”; (c) Where the Con¬ 
tractor’s name appears jointly with other Contractors’ 
names either as joint agents and/or joint Soliciting Agent, 
in no event shall the Contractor be entitled to participate 
with more than one Contractor on commissions, renewal 
and/or first year. 

23. The Contractor will be allowed commissions on a 
premium or installment thereof paid under the Automatic 
Premium Loan provision in accordance with the terms of 
this contract and provided that when the charge is made, 
there is no unpaid charge against the policy theretofore 
made under said provision; otherwise no such commission 
will be allowed in case of such charge unless and until the 

loan, or some portion thereof, is repaid in cash, and 
37 then only on the amount so repaid in cash within ten 

years after the date of issue of the policy. Annual 
dividends, due and payable, applied to the liquidation of 
such premium loan indebtedness shall be treated as a cash 
payment. Repayment from the proceeds of the policy at 
the death of the insured, or at the end of the regular endow¬ 
ment period, or from the proceds of a policy loan, or from 
th cash value upon a surrender of the policy, shall not be 
regarded as a cash payment. 

24. Commissions, first year and renewal, on policies 
which in the judgment of the Company take or are to take 
the place of Term or other insurance on the same life, shall 
be governed by regulations from time to time adopted by 
the Company relative thereto, other provisions of this con¬ 
tract to the contrary notwithstanding. 

25. If the Company shall for any reason refund any 
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premium, Contractor shall lose all right to commissions on 
such premium, and shall pay to the Company on demand 
the full amount received by him on account thereof. 

26. Contractor shall not be entitled to commissions on 
premiums collected on reistatement of or thereafter paid 
on any policies secured by him under this or any previous 
contract, if (1) there shall have been default in the pay¬ 
ment of premiums thereon for more than thirty (30) days 
after the expiration of the allowed grace period; or, (2) if 
at the time of reinstatement, not effected by him, Con¬ 
tractor was not under contract with the Company covering 
the territory above described. If Contractor shall reinstate 
any policy upon which the commission interest of himself 
or any other agent has been lost, he shall be entitled to such 
commission as would have been paid by the Company if no 
default had occurred. 

27. NON-FORFEIT ABLE RENEWAL COMMIS¬ 
SIONS: If this contract be terminated for any reasons 
other than specified in Section (a) and/or Section (b) 
hereof, commissions shall be payable to the Contractor in 
accordance with the applicable percentages shown in the 
Tables in Section 20 hereof for as many years as this con¬ 
tract has been in continuous force, during which years the 
Contractor has produced a minimum of $200,000 of busi¬ 
ness annually, less a collection charge of one and one-half 
percentum of the renewal premiums on which commissions 
are being paid, however, in no event shall such commis¬ 
sions be payable on premiums or installments thereof for a 
period longer than or beyond the tenth policy year. 

4 

(a) Should this contract be terminated by death of 
Contractor or through illness or accident, resulting in his 
becoming totally disabled or mentally incapacitated, in the 
judgment of the Company, or by reason of the Company 
withdrawing from the territory in which he may be doing 
business after the contract has been in force and effect for 
one (1) year or more and while Contractor is still devoting 
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all his time to the Company’s business, then in that event, 
the Company promises to pay to the executor, administra¬ 
tor or assigns of the deceased, or to the Contractor, all 
renewal commissions that would have been due Contractor 
had he continued with the Company actively, for the re¬ 
newal period, as provided for herein. 

(b) If terminated because the Contractor has violated 
the terms of Section 13, hereof, or if the Contractor, either 
during the continuance or after the termination of this con¬ 
tract, shall default in the payment to the Company of pre¬ 
miums, considerations or purchase price installments col¬ 
lected by him, or withhold or convert any money or prop¬ 
erty received by the Contractor for or belonging to the 
Company or any of its policyholders, beneficiaries or other 
payees; or if the Contractor demands or accepts any re¬ 
muneration from a policyholder, or beneficiary or their 
representatives for services in connection with the settle¬ 
ment of a claim or the securing of any right or privilege 
under a policy issued through the Company, or before the 
Contractor has given three years of continuous service to 
the Company, producing a minimum annual volume of 
$200,000 of written issued and paid for business or after 
the business in force written under this contract on which 
renewal premiums are being received by the Company is 
less than $200,000 or if the Contractor shall attempt, di¬ 
rectly or indirectly, to induce any of the Contractors, 
Agents or Employees of the Company to leave its service 
or make any attempt to induce its policyholders to re¬ 
linquish their policies or contracts, or shall exceed the limi¬ 
tations of authority set forth in this contract, the Con¬ 
tractor shall forfeit all commissions which have otherwise 
been reserved to him by this or any previous contract. 

28. GENERAL CONDITIONS: The Company may at 
any time charge against any commission or other remun¬ 
eration, due or to become due Contractor, any debt or debts 
due the Company by the Contractor, or amounts paid by the 
Company for the Contractor. 
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29. The Company agrees to mail the Contractor at his 
last known address a monthly statement of his account 
and it shall be considered correct unless notice is received 
from the Contractor within thirty days from the date of 
the statement. The Contractor hereby agrees to accept 
each statement of his account as furnished by the Company 
eithbr as submitted or as corrected and that no further 
statements are to be furnished by the Company at any 
time. 

30. If a policy issued under this contract replaces a 
policy or policies previously issued by any insurance com¬ 
pany, society, or association, the Company shall have the 
right to adjust the commissions or to pay no commission 
as the Company may decide. 

31. No forbearance or neglect on the part of the Com¬ 
pany to enforce any of the provisions of this contract shall 
be construed as a waiver of any of its rights or privileges 
hereunder, unless in each instance a written memorandum 
specifically expressing such waiver be subscribed to and 
approved by the Company. No waiver of the rights of the 
Company arising from any default or failure of perform¬ 
ance by Contractor shall modify this contract or extend to 
or affect the rights of the Company arising from any sub¬ 
sequent default or failure of performance. No act or omis- 
sin by Contractor pursuant to direction or consent of the 
Officer of the Company properly in charge of the subject 
matter given in writing in advance of such act or omission 
shall be deemed a default or failure of performance or a 
breach of this contract by Contractor. 

32. This contract is not transferable. No rights or in¬ 
terests arising therefrom shall be subject to assignment 
except with the written consent of the Company. 

33. This contract may be terminated at any time by 
either party by notice in writing delivered personally, or 
mailed, or telegraphed to the other party at the last known 
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address. However, subsequent rights of the Contractor 
to first year and renewal commissions shall be duly payable 
as otherwise provided herein. 

34. The Company shall incur no liability whatsoever 
by reason of furnishing information upon inquiry therefor 
from any person, regarding the Contractor’s record with 
the Company, his personal character, habits, ability or 
cause of termination of this contract. 

35. AGREEMENT. *It is hereby understood and 
agreed that in consideration of the execution of this Agree¬ 
ment, all other existing agreements, if any, are hereby 
terminated, except as to unpaid accruing commissions. 
This contract shall take effect at 12:00 o’clock noon of the 
6th day of February, 1939, and shall continue in force until 
terminated as herein provided. 

IN WITNESS WHEREOF, the said parties have 
hereunto set their hands on the day and year first above 
written. 

UNITED SERVICES SALES DEPARTMENT, INC. 

By S. Emerson, 
President-Secretary. 

Allan Rutledge, Jr. 
Independent Contractor. 

Countersigned by 


Agency Secretary—Agency Field Supervisor. 
DUPLICATE — 

* © • • 

38 Findings of Facts 

Upon consideration of the pleadings and evidence, 
the Court makes the following Findings of Facts : 

1. The defendant, Samuel H. Emerson, Jr. (hereinafter 
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referred to as Emerson), in 1932 conceived the idea of 
organizing an insurance company to take and issue insur¬ 
ance on the lives of officers of the Armed Services of the 
United States, whether in active or retired status, on the 
lives of their families, and on the lives of executive, legis¬ 
lative, and judicial officers and employees of the United 
States, whether in active or retired status. In 1933, Emer¬ 
son discussed the organization of such a company with 
Lucius K. Patterson, and again in 1936 with Patterson 
and Harry R. MacKellar, both of whom were commissioned 
officers in the United States Army. At the 1936 meeting 
Patterson undertook to secure for such a company incor¬ 
porators wiio would be commissioned officers. Thereafter 
other commissioned officers of the Armed Services of the 
United States with whom the proposal to organize the in¬ 
surance company was discussed became interested and 
agreed to become incorporators. Emerson first met with 
the incorporators in December, 1936. The organizers of 
the corporation desired that the stock of the corporation 
he entirely owned by regular officers in the several Armed 
Services, and that the insurance be issued entirely to such 
regular officers. 

2. As a result of Emerson’s efforts, the plaintiff cor¬ 
poration wras incorporated on March 10, 1937, under 

39 the laws of the District of Columbia. The certificate 
of incorporation provided for seven directors for 
the first year, two of whom were said Patterson and Mac¬ 
Kellar, and all of whom w^ere commissioned officers in the 
Regular Army except Emerson and one 0. R. Leverett, 
both of whom were civilians. The general purpose of the 
corporation was to take and issue insurance upon the lives 
of individuals. The authorized capital stock w’as 10,000 
shares of a par value of $10.00 each. 

3. The first meeting of the incorporators of the plain¬ 
tiff corporation was held on April 16, 1937, at El Paso, 
Texas. At this meeting it was agreed by and between the 
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incorporators and Emerson that Emerson should under¬ 
take the selling of the authorized capital stock of the 
plaintiff and should use all his efforts to accomplish such 
sale. It was agreed that each share of the plaintiff’s stock 
should be sold for $35 and that Emerson should receive 
as compensation for his services in bringing about the sale 
of said stock 20 per cent of all amounts received therefor. 
This agreement was approved by the Superintendent of 
Insurance of the District of Columbia and was made a 
part of the plaintiff’s formal prospectus filed with the 
Securities & Exchange Commission of the United States. 
Emerson entered upon the performance of this contract 
and through his efforts the entire authorized capital stock 
of the plaintiff was sold and the plaintiff received as the 
net proceeds of said sale $280,000. Emerson received as 
compensation for his services in accordance with the said 
agreement the sum of $70,000. 

4. Article XVI of the certificate of incorporation of the 
plaintiff provided as follows: 

“No contract or other transaction between this corpo¬ 
ration and any other firm or corporation shall be affected 
or invalidated by reason of the fact that any one or more 
of the directors or officers of this corporation is or are in¬ 
terested in, or is a member, stockholder, director or officer, 
or are members, stockholders, directors or officers of such 
other firm or corporation; and any director or officer or 
officers individually or jointly may be a party or parties 
to, or may be interested in any contract or transaction of 
this corporation or in which this corporation is interested 
and no contract, act or transaction of the corporation 
with any person or persons, firm, association or corpora¬ 
tion, shall be affected or invalidated by reason of the fact 
that any director or directors or officer or officers of this 
corporation is a party or are parties to or interested in, 
such contract, act or transaction, or in any way connected 
with such person or persons, firm, association or corpora- 
toin and each and every person who may become a director 
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or officer of this corporation is hereby relieved from any 
liability that might otherwise exist from this contract with 
this corporation for the benefit of himself or any 
40 firm, association or corporation in which he may 
be in anywise interested.’’ 

At the organization meeting on April 16, 1937, Emerson, 
wffio was presiding, w^as asked to explain the meaning and 
purpose of this provision. He stated to the directors that 
its purpose was to permit the officers of the plaintiff to be¬ 
come officers of other life insurance companies which the 
plaintiff might desire to take over and merge with itself 
at a later date. Emerson had been advised by plaintiff’s 
then counsel that such a provision in the certificate of 
incorporation was desirable in order to facilitate the tak¬ 
ing over and merger of other life insurance companies. 

5. For a period of approximately two years prior to 
January 1, 1939, Emerson traveled in a majority of the 
forty-eight states and in Puerto Rico in the interest of 
promoting and organizing and selling the stock of plain¬ 
tiff corporation. 

6. In the organization, promotion and selling of the 
stock of the plaintiff, and other business transactions in 
connection therewith, Emerson expended from his own 
funds the sum of $92,559.91. 

7. On or about February 1, 1939, plaintiff qualified, 
under the law’s of the District of Columbia, by having the 
necessary capital and surplus paid in, to issue policies 
upon the lives of individuals. On January 24, 1939, in 
order to make it possible to procure a bank certificate that 
the entire $280,000 in capital and surplus had been paid in, 
Emerson had advanced $19,456.87 which he had borrowed 
from banks and which he later repaid from his personal 
funds. Mr. Emerson w’as reimbursed for this advance. 

8. Emerson was elected one of the directors and Presi¬ 
dent of the plaintiff life insurance corporation at the first 
meeting of the Board of Directors on April 16, 1937, and 
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continued as such until December 13, 1941. Patterson was 
elected Vice President; Leverett, Secretary; and MacKel- 
lar, Treasurer. 

9. Prior to the latter part of December, 1938, it had 
been Emerson’s intention to act individually as general 
agent for the sale of plaintiff’s insurance. Emerson had 
under his control a corps of agents through whose efforts 
he planned to sell life insurance issued by plaintiff. In the 
latter part of December, 1938, or the first part of January, 
1939, the idea of a corporation to act as general agent for 
the sale of plaintiff’s insurance was first suggested, and 
for a month thereafter the question as to whether the 
agency should be a corporation or an individual was the 
principal subject of discussion of Emerson, Leverett, and 
the plaintiff’s then attorney. 

10. On January 31,1939, the defendant, United Services 
Sales Department, Inc. (hereinafter referred to as the 
Sales Department), was incorporated under the laws of 
the District of Columbia and authorized to act as general 
agent for life insurance companies and to solicit contracts 
of insurance from individuals for such companies. 

11. Eighty per cent of the capital stock of the Sales 
Department was owned by Emerson. Emerson’s wife and 
father each owned 10 per cent thereof. Emerson became 
President of the Sales Department. 

12. On June 21, 1939, the plaintiff and the Sales De¬ 
partment entered into the agreement which is the first 
exhibit to the complaint herein. This contract was signed 
for plaintiff by Ora R. Leverett, its Secretary, and by 
Emerson for the Sales Department. This contract is in 
the same terms as a contract previously executed on Jan- 
uarary 31, 1939, by Emerson in his capacity as President 
of both the plaintiff company and the Sales Department. 
The second contract was executed on advice of counsel for 
the plaintiff. 
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At a special meeting of the Board of Directors of the 
plaintiff held on January 24, 1939, a resolution was passed 
with respect to said previously executed contract as fol¬ 
lows: 

“RESOLVED: That the following contract be entered 
into by and between this corporation and United Services 
Sales Department, Inc., and the President and/or the Sec¬ 
retary then in office are duly authorized to execute said 
contract on behalf of this corporation; (thereafter the 
provisions of said contract were incorporated in the said 
resolution) 

At the said meeting of January 24,1939, there were pres¬ 
ent in person as Directors H. R. MacKellar, H. H. Marks, 
Carl Thompson, and S. H. Emerson. There were present 
by proxy Directors Richard T. Arnest, Lucius K. Patter¬ 
son, and Thomas G. Hanson, Jr. The minutes of said 
meeting were signed by Emerson, Patterson, MacKellar, 
Thompson, and Marks. One H. K. Stephens, as Attorney 
for Patterson, Arnest, and Hanson, also signed the min¬ 
utes. 

Said Carl H. Thompson and H. H. Marks were 
42 elected Directors of the plaintiff company at a 
meeting held on May 10, 1938. At this meeting 
only Emerson was present in person and Patterson, Mac¬ 
Kellar and Hanson by proxy. Subsequent to the meeting 
all of the plaintiff’s seven directors read the minutes of 
the meeting; approved, ratified, and confirmed the reso¬ 
lutions and all acts made pursuant to the resolutions 
contained in the minutes; and signed said minutes of 
said meetings. 

At a meeting of the stockholders of the plaintiff com¬ 
pany held on March 9, 1939, at which five stockholders 
owning 62 shares of stock were present in person, and 
stockholders owning 6,542 shares of stock were repre¬ 
sented by proxy, the said previous contract was reported 
to the stockholders. The proxies for the 6,542 shares of 
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stock, amongst other things, authorized the holders to 
vote for the purpose of ratifying the action of the Board 
of Directors relative to said previous contract. The stock¬ 
holders passed a resolution ratifying and approving all 
acts of the Board of Directors. 

13. At a meeting of the plaintiff’s Board of Directors 
on January 8, 1940, at which only Emerson and three 
other directors of plaintiff’s seven directors were present, 
the three directors other than Emerson voted affirmatively 
upon a resolution which ratified and approved the agency 
contract of June 21, 1939. Emerson did not vote upon the 
question of the ratification of the contract. The minutes 
of the meeting of the Board of Directors of January 8, 
1940, were later read and approved by two directors who 
were not present at the meeting. 

14. At a meeting of the stockholders of the plaintiff 
corporation held on January 9, 1940, the said contract of 
June 21, 1939, was read to the stockholders, inspected by 
several of the stockholders and its terms discussed. At 
said meeting the said contract was amended by the follow¬ 
ing resolution: 

“RESOLVED, That the sales contract by and between 
United Services Life Insurance Company and United Serv¬ 
ices Sales Department, Incorporation, be amended so that 
Paragraph 2 shall read: 

‘ Upon the expiration of said period referred to in Par¬ 
agraph 1, supra, this contract may be renewed for a period 
of thirty (30) years by mutual consent of party of the 
first part and party of the second part, provided however, 
that should either party to this agreement fail and re¬ 
fuse to continue the contract at the expiration of the 
period as aforesaid, it shall give notice to the other party 
on or about twelve (12) months next preceding the ex¬ 
piration date referred to in Paragraph 1, supra.’ ” 

After said amendment was adopted, the following 
43 resolution was passed by the stockholders. 
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“RESOLVED, That the acts of the Board of Directors 
in its meeting of January 8, 1940, in ratifying and con¬ 
firming the contract reexecuted on June 21, 1939, with 
the amendment adopted by the stockholders at their meet¬ 
ing of January 9, 1940, as aforesaid, be and they are 
hereby fully approved, ratified and confirmed.’’ 

Before the stockholders approved the contract, letters 
from the plaintiff’s actuary, from its secretary, and from 
the then Superintendent of Insurance of the District of 
Columbia, all approving said contract were read to the 
stockholders. 

15. The notice of the said stockholders meeting of Jan¬ 
uary 9, 1940, advised the stockholders that one of the pur¬ 
poses of the meeting would be the approval and ratifica¬ 
tion of the said contract. At the said stockholders meeting, 
eighteen stockholders were personally present represent¬ 
ing 532 shares of stock. Six thousand nine hundred eighty- 
nine shares of stock of the plaintiff were represented by 
proxy. Each proxy executed by a stockholder authorized 
the holder thereof to vote upon the approval and rati¬ 
fication of the said contract of June 21, 1939, which was 
described in said proxy as “a contract with the United 
Services Sales Department, Inc., under the terms of which 
said United Services Sales Department, Inc., has been 
acting as and is to act as agent for the solicitation of 
insurance for the United Services Life Insurance Com¬ 
pany. ’ ’ 

16. At the said meeting of the stockholders of the plain¬ 
tiff, a resolution was adopted directing the Board of Di¬ 
rectors of the plaintiff to meet with the management of 
the Sales Department and formulate a plan mutually satis¬ 
factory for insuring the continuation of the sales policy 
of the Sales Department in the event of the death or dis¬ 
ability of Emerson. Thereafter, the Board of Directors 

of the plaintiff authorized and directed that the fol- 
44 lowing amendment dated March 4, 1941, to the said 
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contract of June 21,1939, which is the second exhibit 
to the complaint, be executed: 

“2-a. The party of the first part agrees that the party 
of the second part shall have the right to determine and 
formulate sales policy for the party of the first part for 
a period of thirty (30) years, 

“The party of the second part agrees that the determi¬ 
nation and formulation of said sales policy shall be dele¬ 
gated to it by S. H. Emerson, Jr., and 

“The parties hereto agree that, in event of the death 
or total and permanent disability of said S. H. Emerson, 
Jr., the Board of Trustees of the party of the second part 
shall, within thirty (30) days after such death or total and 
permanent disability of S. H. Emerson, Jr., meet with the 
Board of Directors of the party of the first part for the 
purpose of continuing, amending and/or changing the 
said sales policy in a manner mutually agreeable to both 
parties to this contract, and thereafter the Board of Trus¬ 
tees of the party of the second part shall meet at least 
once annually with the Board of Directors of the party of 
the first part on notice sent by the party of the second 
part hereto, for the purpose of continuing, amending or 
changing the said sales policy in a manner mutually agree¬ 
able to both parties to this contract for the remaining 
term hereof together with any and all renewals, extensions, 
and/or additions to this contract, and, in event of the fail¬ 
ure of the Board of Trustees of the party of the second 
part and the Board of Directors of the party of the first 
part to agree on mutually satisfactory policy, then and 
in that event, the following portion of paragraph 11 infra, 
hereof, ‘The party of the second part warrants and agrees 
to write a minimum of Five Hundred Thousand Dollars 
($500,000) worth of insurance during any one calendar 
year, and its failure to do so will automatically terminate 
the provisions of this contract granting the exclusive right 
to act as general sales agent in the party of the second 
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part,’ shall be suspended during the period of any such 
non-agreement; ’ ’ 

17. Thereafter, at a special meeting of the stockholders 
of the plaintiff held on April 15, 1941, in the notice of 
which meeting notice was given that, amongst other things, 
the said amendment of March 4, 1941, would be presented 
for ratification and approval, the said amendment of March 
4, 1941, was adopted, ratified, approved, and confirmed by 
the stockholders of the plaintiff. The proxies of those 
stockholders not atteding the said stockholders meeting 
of April 15, 1941, specifically authorized the holders of 
such proxies to vote upon the approval, ratification, and 
confirmation of said amendment. 

IS. Prior to the ratification and approval of said con¬ 
tract of June 21, 1939, and the amendment thereto of 
March 4, 1941, Emerson, at the meetings at which ratifica¬ 
tion and approval were considered, fully informed and 
advised both the Board of Directors and the stock- 
45 holders of plaintiff as to the ownership of the stock 
of the Sales Department by him and his wife and 

father. 

19. The rate of commissions, as such, except as to first- 
year extra aviation premiums, provided for in the con¬ 
tract of June 21, 1939, as compensation to the Sales De¬ 
partment for soliciting and procuring contracts of insur¬ 
ance upon the lives of individuals which would be accepted 
and issued by the plaintiff was not excessive in itself, apart 
from the fact that the operating expenses of the Sales De¬ 
partment w-ere met by the plaintiff. 

20. The Sales Department began soliciting life insur¬ 
ance for the plaintiff on or about February 1, 1939, and at 
the same time the plaintiff began accepting and issuing 
insurance upon the lives of individuals. The Sales De¬ 
partment employed a large number of agents to solicit 
insurance to be taken and received by the plaintiff. These 
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agents were paid commissions by the Sales Department 
upon the premiums upon the policies secured by the agents. 
These commissions were paid in accordance with a contract 
between the Sales Department and the individual agent. 
A typical one of these contracts is Plaintiff’s Exhibit 25 
which is incorporated herein by reference. 

21. During the period of operations of the plaintiff 
company, the Sales Department occupied space in the 
office of the plaintiff, the rent for which space the plain¬ 
tiff paid. The plaintiff likewise paid all the operating ex¬ 
penses of the Sales Department, such as clerical assist¬ 
ance, advertising, telephone, telegraph, stationery, etc. The 
contract of June 21, 1939, provided as follows: 

“The party of the first part agrees to absorb all ac¬ 
quisition and supervision costs including in part the costs 
of furnishing rate books, supplies, and other necessary 
material, as well as suitable office space, clerical assist¬ 
ance, and all other expenses required by the party of the 
second part in the performance of its duties hereunder.” 

It is not unusual for an insurance company to furnish 
the major operating expenses of a general agent. 

22. Insurance contracts were accepted by the 
46 plaintiff and policies of insurance issued upon the 
lives of commissioned officers of the Armed Serv¬ 
ices up to December 7, 1941, without a “war exclusion” 
clause which is a provision in life insurance policies re¬ 
lieving the insurer of liability in the event that the death 
of the insured is caused by military service in time of 
war. 

23. Life insurance companies generally began insert¬ 
ing war exclusion clauses in their contracts during the 
summer of 1941, but a few did not insert such clauses 
until September, November, and December, 1941. One 
large insurance company inserted the war exclusion clause 
in its policies in August, 1941, but in this instance the 
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clause applied only to aviation hazards and death caused 
by war or service outside the United States, Canada, New¬ 
foundland, and Alaska. Some companies wrote insurance 
without a war exclusion clause until after the attack on 
Pearl Harbor, but limited the amount of the policy to 
$5,000. 

24. In 1939, the plaintiff’s policies without vrar exclu¬ 
sion clauses w’ere in no different category than the policies 
of other companies w’hich w*rote insurance without the w’ar 
exclusion clause, except that plaintiff’s policies were upon 
the lives only of military personnel. 

25. Plaintiff began writing life insurance upon the lives 
of military personnel engaged in aviation in June, 1939. 
The directors and officers of the plaintiff were fully ad¬ 
vised that insurance was to be written upon the lives of 
aviators, of the face amount of the aviation policies and 
the extra premium rates. The substandard premiums for 
insurance upon those engaged in aviation were approved 
by the plaintiff’s actuary. His only objection to the method 
of handling the insurance upon aviation risks w T as the 
payment to the Sales Department of a commission upon 
the first-year premiums. This commission w T as fifty-five 
percent of the first-year premium. The total amount of 
commissions both paid and unpaid, upon the extra prem¬ 
ium upon aviation risks for the entire period from Feb¬ 
ruary 1, 1939, until the date of trial in the District Court, 
was approximately $23,000. Prior to the war, one of the 
largest insurance companies in the United States paid 

to agents a five percent commission on the substand- 
47 ard premiums upon aviation risks and the same re¬ 
newal commissions thereon as would be paid on reg¬ 
ular premiums. A substandard premium was charged upon 
the aviation risks, but the policies contained no exclusion 
clauses as to war, travel, or occupation. The aviation risks 
were not reinsured. 

26. In 1939, any effort to establish substandard prem- 
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iums upon aviation risks was entirely guess work. There 
was not sufficient data available for actuaries to determine 
such substandard premiums upon mathematical principles. 

27. Emerson, in determining the premiums to be carged 
upon aviation risks, consulted Army insurance officials. 

28. In June, 1940, Emerson made a survey of the avia¬ 
tion insurance which had been written by the plaintiff and 
gave directions that the amount of insurance upon aviation 
risks be substantially reduced during the last six months 
of 1940. Between June and December, 1940, approximately 
$397,500 of insurance upon aviation risks was written. No 
insurance upon aviation risks was written after December 
31, 1940. 

29. On December 7, 1941, after information of the 
attack on Pearl Harbor was received, Emerson directed 
that no further insurance be written by the plaintiff until 
the underwriting policy of the plaintiff was revised. These 
directions were communicated to all agents of the Sales 
Department. 

30. Prior to March 1, 1942, plaintiff received premiums 
upon contracts of insurance solicited and procured by the 
Sales Department in the amount of $863,827.32. The com¬ 
missions on said premiums of $863,827.32, determined in 
accordance with the said contract of June 21,1939, amount¬ 
ed to $310,491.13 which w T as paid to the Sales Department. 
In January and February, 1942, plaintiff paid agents of 
the Sales Department approximately $20,725.57 represent¬ 
ing amounts which under their contracts with the Sales 
Department such agents were entitled to receive as their 
shares of commissions from the Sales Department for so¬ 
liciting and securing policies of insurance in the plaintiff. 

31. Plaintiff paid either to or on behalf of the Sales De¬ 
partment between February 1, 1939, and March 1, 1942, 
the sum of $331,216.70 in commissions. Of this amount 

$248,654.91 was paid either by the Sales Department 
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48 or by the plaintiff to agents of the Sales Department 
! for their services in soliciting insurance contracts 
accepted and issued by the plaintiff. The Sales Depart¬ 
ment’s share or override in these commissions paid over 
said period of more than three years was $82,561.79. 

32. Between February 28, 1942, and May 15, 1944 (the 
approximate date of the beginning of the trial of this 
cause in the District Court), commissions upon premiums 
collected by the plaintiff upon contracts of insurance so¬ 
licited and procured by the Sales Department and taken 
and issued by the plaintiff, calculated in accordance with 
the contract of June 21, 1939, amounted to $186,908.61; of 
which amount $88,885.13 represents commissions upon 
first-year premiums, and $98,023.4S represents renewal 
commissions on premiums other than first-year premiums. 

33. At the end of 1939, 1940, and 1941, there was in 
force insurance in the plaintiff company in the following 
amounts respectively: $7,943,154; $12,778,414; and $28,- 
580,414. 

34. During the years 1939, 1940, and 1941, there were 
issued by the plaintiff company the following amounts of 
insurance respectively: $8,191,654; $5,800,260; and $19,- 
330,500. 

35. On July 30, 1940, the Board of Directors of the 
plaintiff authorized the payment to the defendant, Emer¬ 
son, of $2,235 for furniture sold to the plaintiff by defend¬ 
ant Emerson. The action of the Board of Directors in 
authorizing such payment was approved by the stockhold¬ 
ers at a special meeting on April 15, 1941. Emerson re¬ 
ceived said amount. 

36. On January 24, 1939, the Board of Directors of 
plaintiff authorized the payment to the defendant Emer¬ 
son of $8,812 as claimed expenses incurred in connection 
with the preparation of plaintiff’s founders’ policies, nec¬ 
essary actuarial fees and legal and other expenses. The 
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stockholders of the plaintiff, at a special meeting on March 
9, 1939, approved the action of the Board of Directors in 
making said payment to the defendant Emerson. Emerson 
received said amount. 

37. Emerson received salary as President of the 
49 plaintiff corporation as follows: For the month of 
January, 1939, $124.98; from February 1, 1939, to 
and including April 30, 1941, $500 per month; and from 
April 30, 1941, to and including December 15, 1941, at the 
rate of $4,800 per year. The total salary received by Emer¬ 
son as President of the plaintiff company was $16,824.98. 

38. During the years 1940 and 1941, this defendant re¬ 
ceived the sum of $250 as director’s fees for attending 
meetings of the Board of Directors as did all other direc¬ 
tors of the plaintiff corporation. The payment of the said 
director’s fees were duly authorized by the Board of Di¬ 
rectors and approved by the stockholders. 

39. On April 23, 1940, the Board of Directors passed 
a resolution granting to Emerson as President a thirty- 
day vacation and a $500 bonus, payment of said bonus was 
approved by the stockholders of the plaintiff at a meeting 
held April 15, 1941. 

40. For the period including the years 1939, 1940, and 
1941, the plaintiff paid to the defendant, S. H. Emerson, 
the sum of $7,528.33 as reimbursement for expenses incur¬ 
red by said defendant in his capacity as president of the 
plaintiff in the course of plaintiff’s business and paid to 
others the sum of $5,976.51 in discharge of obligations in¬ 
curred by the defendant, S. H. Emerson, in his capacity 
as President of the plaintiff as expenses in the course of 
plaintiff’s business. The payments of said amounts were 
approved by at least one officer of the plaintiff other than 
the said defendant, S. H. Emerson, and in many instances 
such payments were made upon the approval of two 'of¬ 
ficers other than said defendant. The said expenditures 
were included in the regular statements of disbursement 
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submitted to the Board of Directors and the stockholders 
of plaintiff from time to time, and were approved by both 
the Board of Directors and the stockholders. 

41. Plaintiff issued no insurance contracts after Jan- 

I 

uary 1, 1942. Plaintiff has remained in business for all 
other purposes except the acceptance and issue of insur¬ 
ance policies upon the lives of individuals. Since January 
1, 1942, it has received and paid in full claims in the 
amount of $1,331,735.99. Plaintiff has not been placed in 
receivership by the Superintendent of Insurance of the 
District of Columbia. 

42. On March 20,1942, the members of the Board 
50 of Directors of the plaintiff voted affirmatively upon 
a resolution which stated that the agency contract 
of June 21, 1939, as amended March 4, 1941, was then and 
there repudiated and rescinded. 

43. In accordance with the American Mortality Tables 
based on civilian risks in time of peace, the average ex¬ 
pectancy of those who have been insured by the plaintiff 
is 32 y 2 years. 

44. Less than one percent of the insurance written and 
issued by the plaintiff had lapsed to date of trial. 

45. Between February 1, 1939, when the plaintiff began 
writing insurance, and January 1, 1942, when it ceased 
writing insurance, plaintiff wrote insurance in the face 
amount of $28,580,414. 

46. After making due allowance in accordance with rec¬ 
ognized tables of civilian mortality for deaths among those 
insured by the plaintiff, but without any allowance for 
lapses of policies, plaintiff, subsequent to February 28, 
1942, will receive premiums upon the contracts of insur¬ 
ance solicited and procured by the Sales Department and 
taken and issued by plaintiff of the approximate amount 
of $20,434,000. 
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47. Commissions upon the said premiums of $20,434,000 
will accrue under the contract of June 21, 1939, in the 
amount of $1,100,417.13. These commissions are calculated 
on the basis of the aforesaid average civilian expectancy 
in times of peace and without any allowance for lapses of 
policies. These commissions are made up of first-year com¬ 
missions in the amount of $88,885.13 already accrued and 
renewal commissions in the amount of $912,532. 

48. By discounting the said $912,532 renewal commis¬ 
sions, which will hereafter accrue, upon the basis of the 
aforesaid average civilian expectancy in times of peace 
and without allowance for lapses, at 3 y 2 percent compound 
discount, the present value of such commissions is $638,- 
343.13. 

49. That the defendant, Samuel H. Emerson, caused to 
be inserted Article 16 of the Articles of Incorporation as 
a device to enable him to profit personally through the 

corporate organization later founded under the 
51 n am e of the United Services Sales Department, Inc. 

50. That the establishment of the United Serv¬ 
ices Sales Department, Inc. was brought about by reason 
of a plan of defendant Emerson to obtain, in addition to 
his salary and other prerequisites as president of the insur¬ 
ance company, divers great sums for himself. 

Conclusions of Law 

1. That the agency contract of January 24, 1939, as 
re-executed on June 21, 1939, and amended on March 4, 
1941, between United Services Life Insurance Company 
and United Services Sales Department, Inc., was fraudu¬ 
lent from its inception and properly was rescinded by the 
plaintiff’s directors. 

2. That at the directors’ meeting of the plaintiff on 
January 8, 1940, at which meeting it was sought to ratify 
the contract between the insurance company and the sales 
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department, there were present only four directors out of 
seven, one of those present being Emerson; that the pres¬ 
ence of Emerson at said meeting called for the purpose, 
among other things, of ratifying the agency contract could 
not be computed even for the purpose of establishing a 
quorum; that, therefore, no directors’ meeting took place 
on that date and any business attempted to be transacted 
on that date was a nullity. 

3. That the stockholders’ meeting of January 9, 1940, 
called for the purpose, among other things, of ratifying 
the act of the directors in adopting the agency contract, 
could not ratify the act of the directors because the direc¬ 
tors’ meeting, as set forth in the preceding conclusion, was 
a nullity by reason of the want of a quorum. 

4. That the amendment of March 4, 1941, to the agency 
contract providing for formulation of the plaintiff’s sales 
policy by the Sales Department, amounted to an abdica¬ 
tion of their duties by the directors of the plaintiff and 
hence was contrary to public policy and unlawful. 

/s/ Jennings Bailey 
Justice 

UNITER SERVICES LIFE INSURANCE CO., 

52 Plaintiff, 

v. Civil Action 

15535 

UNITED SERVICES SALES DEPARTMENT, INC., 

et al., 

Defendants 

The motion of the plaintiff to confirm the report of the 
Auditor will be sustained. The findings and conclusions 
of the Auditor are based upon substantial evidence, and 
I agree with them. 

/s/ Jennings Bailey 
Justice 


December 5, 1945. 
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These are actions, on the part of respective plain- 

53 tiffs, formerly insurance salesmen, against the 
United Services Sales Department, Inc. and the 

United Services Life Insurance Company, both bodies cor¬ 
porate under the laws of the District of Columbia, seek¬ 
ing accounting, discovery, and a money judgment for com¬ 
missions alleged to be due. There was no service of pro¬ 
cess as against the United Services Sales Department, 
Inc., and the sole defendant represented at the time of the 
trial of these actions was the United Services Life Insur¬ 
ance Company. The Court arrives at the following: 

Findings of Fact 

1. That the plaintiffs early in 1939 entered into a writ¬ 
ten agreement with the United Services Sales Department 
whereby they would undertake to sell insurance written 
by United Services Life Insurance Company upon a sched¬ 
ule of commissions fixed by United Services Sales Depart¬ 
ment. 

2. That the plaintiffs ’ agreement with the United Serv¬ 
ices Sales Department was on a printed form which pro¬ 
vided that they “shall solicit no business for any 

54 life insurance company except that designated by 
the company (the sales department) and that the 

contract shall not be construed “to create the relation of 
employer and employee” between plaintiffs and the sales 
department and/or the life insurance company. 

3. That the plaintiffs had no agreement, written or 
otherwise, whereby they were to serve as agents for the 
United Services Life Insurance Company. 

4. That the United Services Life Insurance Company 
entered into a written contract in 1939, amended in 1941, 
whereby the sales department would have an exclusive 
agency for the sale of insurance of the life insurance com¬ 
pany. 
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5. That the life insurance company had no agents of its 
own and sold all insurance through the sales department, 
incorporated—that one Samuel H. Emerson, Jr., was the 
president of the life insurance company and likewise was 
president of the sales department, owning 80 percent of 
the common stock of the latter and the remaining stock 
being owned equally by his wife and father. 

6. That the commissions aforesaid w-ere paid them di¬ 
rectly by the sales department and not by the life insur¬ 
ance company, save in one instance which hereinafter will 
be more fully described. 

7. That in correspondence with officers of the company 
prior to the institution of this and similar litigation, the 
plaintiffs manifested their intention of proceeding as 
against the life insurance company and the sales depart¬ 
ment jointly if an agreement could be reached whereby 
the life insurance company would consent to pay any judg¬ 
ment obtained against the sales department. 

8. That the plaintiffs were provided with an agent’s 
license by the life insurance company with business cards, 
stationery, literature, and prizes; but that such practices 
are not unusual in the industry even when there is no con¬ 
tractual relationship between the insurance com- 

55 pany and the agents, the latter being the employees 
solely of a general agent. 

9. That the insurance company and sales department 
occupied the same office space with no identifying insignia 
on the door to indicate that the sales department was sep¬ 
arate and distinct from the life insurance company. 

10. That on February 20, 1946, in an action instituted 
by the life insurance company as against the sales depart¬ 
ment, a coordinate division of this Court set aside the ex¬ 
clusive sales contract between the life insurance company 
and the sales department on the ground that said contract 
was fraudulent and contrary to public policy. 



11. The only insurance on the books of the United Serv¬ 
ices Life Insurance Company is that written by the plain¬ 
tiffs and their fellow agents under their contracts with the 
United Services Sales Department, Inc. 

12. The total amount of insurance obtained for the com¬ 
pany by the plaintiffs and their fellow agents amounted to 
more than $28,000,000. 

13. Of this amount approximately $26,000,000 in pol¬ 
icies are still in full force and effect. 

14. Until March, 1942, the insurance company paid ap¬ 
proximately $330,000 in commissions to the sales depart¬ 
ment, but since that date has paid nothing for commissions 
or renewals either to the sales department or to the individ¬ 
ual agents. 

15. Under date of April 7, 1942, Colonel M. B. Curtis, 
then President of the United Services Life Insurance Com¬ 
pany, wrote to a Mr. Talley, plaintiff in a similar case, 
saying, “As I have told you before, we have no differences 
with the sales force, and the company stands ready to pay 
.these commissions as soon as it can be legally determined 
that the company is authorized to do so. 7 7 

16. The commissions and renewals which the 
56 plaintiff Rutledge claims to be due him as of the 
date of his suit—and the amount to which the United 
Services Life Insurance Company admits he would be en¬ 
titled under his contract with the sales department if re¬ 
covery should be allowed—while not specifically computed, 
would be in excess of $7,500.00; that the same figure would 
apply to the other plaintiffs, namely, that the amounts due 
Carlton E. Stevens, Kenyon W. Kantz, and Charles Conk- 
ling would be in excess of $7,500 each as aforesaid. 

17. At the time the insurance written by plaintiffs and 
their fellow agents was put on the books of the United 
Services Life Insurance Company, the United Services 
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Sales Department, Inc., was the exclusive general agent 
of the United Services Life Insurance Company. 

18. Plaintiff Rutledge filed suit as against the United 
Services Sales Department, Inc., alone in the year 1942, 
for commissions, some of which form the basis of the pres¬ 
ent suit, obtained judgment by default, and thereafter 
sought by resort to garnishment proceedings to collect the 
amount of said judgment from the. United Services Life 
Insurance Company. 

Conclusions of Law 

1. There was no privity of contract as between the 
plaintiffs and the life insurance company. 

2. The right to renewal commissions must proceed from 
tixpress contract. 

J. The obligation to the plaintiffs for commissions rests 
witn the sales department. 

/s/ F. Dickinson Letts 
Associate Justice 

Judgment 

57 The cause of Allan Rutledge vs. United Services 
Sales Department, Inc., a corporation, and the 
United Services Life Insurance Company, a body corpor¬ 
ate, came on for hearing upon the pleadings and evidence, 
being fully argued by counsel and duly considered by the 
Court, it is this 17 day of April, 1947, 

ORDERED, ADJUDGED and DECREED as follows: 

1. That the United Services Life Insurance Company is 
entitled to judgment; 

2. That the claim of the plaintiff against the Uninted 
Services Life Insurance Company be and the same hereby 
is dismissed; 
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3. That under agreement of counsel for the plaintiff 
and counsel for the defendant, the United Services Life 
Insurance Company, the disposition of the other kindred 
cases rest on the determination of the Court in the case of 
Allan Rutledge, it is accordingly by the Court, 

ORDERED, DECREED and ADJUDGED That 

58 in the cases of Carlton E. Stevens, Kenyon W. 
Kantz, and Charles Conkling as against the United Serv¬ 
ices Sales Department, Inc. and the United Services Life 
Insurance Company that judgment be entered for the de¬ 
fendant, United Services Life Insurance Company in each 
case. 

/s/ E. Dickinson Letts 
Justice 

Approved as to form. 

P. Bateman Ennis 
Attorney for Plaintiffs. 

Notice of Appeal 

59 Notice is hereby given this 30th day of June, 1947, 
that Allan Rutledge Jr. hereby appeals to the United 

States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 17th day of April, 
1947, 

in favor of United Services Life Insurance Company, a 
body corporate 

against said Allan Rutledge Jr. 

(SGD.) P. Bateman Ennis 
Attorney for Plaintiff 
Allan Rutledge Jr. 

Neil Burkinshaw Esq. 

Shoreham Building 

Attorney for defendant 
United Services Life Ins. Co. 
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Dennis Collins, Esq. 

Shoreham Bldg. 

Washington, D. C. 

Attorney for 

United Services Life Ins. Co. 

Carlton E. Stevens 
60 Plaintiff 

Civil No. 27-968 
vs. 

United Services Life Insurance Co., et al, 

Defendant. 

Filed Jun 30 1947 
Charles E. Stewart Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of June, 1947, that 
Carlton E. Stevens hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
Judgment of this Court entered on the 17th day of April, 
1947 in favor of United States Services Life Insurance 
Company, a body corporate against said Carlton E. Ste¬ 
vens. 

i P. Bateman Ennis 

Attorney for 
Carlton E. Stevens 

Neil Burkinshaw Esquire 

Shoreham Building 
Washington, D. C. 

Attorney for 

United Services Life Ins. Co. 
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Dennis Collins Esq. 

Shoreham Bldg. 

Washington, D. C. 

Attorney for 

United Services Life Ins. Co. 

Kenyon W. Kantz 

61 Plaintiff 

Civil No. 27-879 
vs. 

United Services Life Insurance Co. et al 

Defendant . 

Filed Jun 30, 1947 
Charles E. Stewart, Clerk 

Notice of Appeal 

Notice is hereby given this 30 day of June, 1947 that 
Kenyon W. Kantz hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 17th day of April, 
1947 in favor of United Services Life Insurance Company, 
a body corporate against said Kenyon W. Kantz. 

P. Bateman Ennis 

Attorney for 

Kenyon W. Kantz 

Dennis Collins 
Neil Burkinshaw Esq. 

Shoreham Building 
Washington, D. C. 

Attorneys for 

United Services Life Insurance Co. 

Charles C. Conklin 

62 Plaintiff 
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vs. Civil No. 27-877 

United Services Life Insurance Co. et al. 

Defendant 

Filed Jun 30, 1947 
Charles E. Stewart, Clerk 

Notice of Appeal 

Notice is hereby given this 30 day of June, 1947, that 
Charles C. Conkling hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 17th day of April, 
1947 in favor of United Services Life Insurance Company, 
a body corporate against said Charles C. Conkling. 

P. Bateman Ennis 

Attorney for 

Charles C. Conkling 

Dennis Colkins 
Neil Burkinshaw Esq. 

Shoreham Building 
Washington, D. C. 

Attorneys for 

United Services Life Insurance Co. 

* • * • 


Statement of Points 

(B.) The points on which this appeal is based 
67 are as follows: 

1. The court erred in holding that there was no 
privity of contract as between the plaintiffs and the de¬ 
fendant United Services Life Insurance Company. 

2. The court erred in holding that the right to the re¬ 
newal commissions must proceed from express contract. 
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3. The court erred in holding that the obligation to the 
plaintiffs for commission rested with the defendant United 
Services Sales Department, Inc. 

4. The court erred in failing to hold the defendant 
United Services Life Insurance Company liable for obli¬ 
gations arising out of contracts made by the plaintiffs with 
the defendant United Services Sales Department, Inc. 

5. The court erred in failing to hold that the plaintiffs 
were entitled to their commissions on a quantum merit 
basis for the writing of insurance policies issued by the 
United Services Life Insurance Company. 

6. The court erred in refusing to require the 
68 United Services Life Insurance Company, while re¬ 
taining the benefits therefrom, to compensate the 
agents who generated the business. 

William H. Collins 
George W. Neville 
P. Batemn Ennis 

Attorneys for Plaintiffs. 

The defendants have no additional designation. 

Neil Burkinshaw 
Dennis Collins 

Attorneys for defendant 

United Services Life Insurance 
Company. 
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IN THE 


United States Court of Appeals 

District of Columbia 


Nos. 9654, 9655, 9656, 9657 


Allan Rutledge, Jr., Appellant, 

v. 

United Services Life Insurance Company, 
a body corporate, Appellee. 

Carlton E. Stevens, Appellant, 
v. 

United Services Life Insurance Company, 
a body corporate, Appellee. 

Kenyon W. Kantz, Appellant, 
v. 

United Services Life Insurance Company, 
a body corporate, Appellee. 

Charles C. Conkling, Appellant, 
v. 

United Services Life Insurance Company, 
a body corporate, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

The appellee, United Services Life Insurance Company, 
was organized in 1937 under the laws of the District of Co¬ 
lumbia and licensed to do business on January 28,1939. Its 
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purpose was to create a life insurance company, tlie stock¬ 
holders and policyholders of which should be limited to offi¬ 
cers of the armed services of the United States and their 
families (App. 22). The president of the United Services 
Life Insurance Company was one Samuel H. Emerson, who, 
in January, 1939, organized in the District of Columbia a 
company known as the United Services Sales Department, 
Inc. of which he was elected president (App. 22). The latter 
company was organized for the purpose of selling life insur¬ 
ance policies issued by the appellee, United Services Life 
Insurance Company. Emerson owned 80 per cent of the 
capital stock of the United Services Sales Department, Inc., 
the balance being owned equally by his wife and father. 
The two corporations entered into a contract approximately 
two days after appellee was licensed to sell insurance, 
whereby the United Services Sales Department was given 
exclusive rights as general agent for the sale of said insur¬ 
ance policies for a period of thirty years (App. 22). Here¬ 
after, the two corporations will be referred to as the Life 
Company and the Sales Department. The original contract 
between the two companies was signed by Samuel H. Emer¬ 
son as president of both corporations, but after it had been 
in force for a short period of time, a second contract in the 
same form was drawn which was signed by Emerson as 
president of the Sales Department and by 0. R. Leverett as 
secretary of the Life Company. 

Following the execution of the original general agency 
contract between the two companies, the Sales Department 
entered into identical contracts with the four appellants and 
other agents for the sale of life insurance policies issued by 
the Life Company.* This contract, entitled a ‘ 1 Contractor’s 
Contract, ’ ’ between the Sales Department and the agents is 
set forth verbatim in the Appendix 37 et seq. There was no 
contract, written or implied, between the appellant agents 
and the Life Company. The contract between the agents 
and the Sales Department specified (App. 38): 

# In order to avoid repetition, it may be stated here that wherever emphasis 
appears in this brief, it is supplied. 
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“Nothing contained herein shall be construed to 
create the relation of employer and employee between 
the United Services Sales Department, Inc., and/or the 
Company whose policies are being solicited and the 
Contractor within the territory above discussed. * * # ” 

Between February 1,1939, and the date of Pearl Harbor, 
December 7, 1941, the agents, including these appellants, 
wrote insurance to be issued by the Life Company in the 
sum of approximately Twenty-nine Million ($29,000,000.00) 
Dollars. The appellants paid their own expenses and sup¬ 
plied their own transportation. 

Under date of Pearl Harbor the agents were directed not 
to write further business, presumably because none of the 
insurance so written contained a war exclusion clause, a 
class of business extremely vulnerable under war conditions. 

On December 13, 1941, Emerson was ousted as president 
of the Life Company, and the Sales Department was noti¬ 
fied by the Life Company that no further commission pay¬ 
ments would be made to the Sales Department under the 
terms of the general agency contract. 

Between February 1, 1939, and March 1, 1942, the appel¬ 
lee Life Company paid to, or on behalf of, the Sales De¬ 
partment the sum of $331,216.70 in commissions. Of this 
amount $248,654.91 was paid either by the Sales Depart¬ 
ment or by the appellee Life Company to agents of the Sales 
Department. The Sales Department’s share or override in 
these commissions paid during this period amounted to 
$ 82 , 561 . 79 . Of the $331,216.70 there was paid directly to the 
Sales Department the sum of $310,491.13. The balance of 
$20,725.57 was paid the agents by the Life Company for 
commissions due them under their contract with the Sales 
Department, but only after the agents (App. 24) signed 
statements to the effect that the Life Company, in making 
said payments direct, did not assume any liability under the 
terms of the agents’ contracts with the Sales Department. 
After March 1, 1942, the Life Company made no further 
payments either to the Sales Department or to the agents. 
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On March 20, 1942, the Life Company by action of its 
Board of Directors rescinded the general agency contract 
with the Sales Department and instituted an action in the 
United States District Court for the District of Columbia to 
cancel and void the contract (App. 24). This case, the en¬ 
tire file of which was introduced in evidence in the instant 
cause, is entitled United Services Life Insurance Company 
v. United Services Sales Department, Inc. and Samuel H. 
Emerson, Civil Action No. 15-535. The trial consumed 
nearly two weeks, and thereafter was referred to the Audi¬ 
tor who issued lengthy findings, particularly to the effect 
that “no net benefit accrued to the insurance company under 
the terms of the contract between the companies” (App. 
25). The instant appellee moved for confirmation of the 
Auditor’s report. Confirmation was ordered by Mr. Justice 
Bailev in a terse memorandum as follows: 

“The motion of the plaintiff to confirm the report 
of the Auditor will be sustained. The findings and con¬ 
clusions of the Auditor are based upon substantial evi¬ 
dence, and I agree with them.” 

The Court also signed findings of fact numbering 49 in 
all (App. 49 through 65, inclusive). 

The Court’s conclusions of law recited that the general 
agency contract between the Life Company and the Sales 
Department “was fraudulent from its inception and prop¬ 
erly was rescinded by the plaintiff’s directors.” (App. 65) 

In the so-called Emerson case, being the action by the Life 
Company to rescind the general agency contract, the Sales 
Department counterclaimed for commissions then alleged to 
be actually or prospectively due in the amount of $1,100,- 
417.13 (App. 65). The Sales Department recovered nothing 
under this counterclaim. However, it is of interest to note 
that the commissions sought by the agents in the instant 
cause represent a portion of the commissions claimed by the 
Sales Department in the sum of $1,100,417.13 since the only 
insurance issued by the Life Company was through the 
agency contract with the Sales Department. Thus, the claim 
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of the appellants for commissions represents a portion of 
the commissions claim of the Sales Department, which al¬ 
ready has been rejected by the Trial Court in the Emerson 
case. 

On April S, 1942, Allan Rutledge, one of the appellants 
in this cause, filed a complaint for commissions in the Muni¬ 
cipal Court for the District of Columbia entitled, “Allan 
Rutledge v. United Services Sales Department, Inc.,” No. 
A-16906 (App. 25). It is to be noted that this claim which 
concededly forms a part of his claim for commissions in the 
instant cause, was filed as against the Sales Department 
alone. Rutledge obtained a judgment by default and later 
resorted unsuccessfully to garnishment proceedings as 
against the Life Company which appeared stating that it 
had no monies due the Sales Department. On cross-exami¬ 
nation in the instant case, Rutledge (App. 25) admitted he 
had brought suit against the Sales Department alone. 

On February 28, 1945, appellants Kantz and Conkling 
filed complaints for commissions in the District Court both 
against the Life Company and the Sales Department. 
Stevens and Rutledge filed similar complaints in March of 
1945. All these plaintiffs named the Sales Department as 
party defendant. However, the Sales Department was not 
served with process and did not appear to defend any of 
these actions. In view of the fact that the position of all the 
appellants appeared identical, it was agreed that the four 
cases should be consolidated for trial (App. 19). 

It was further stipulated (App. 21) that the cases of Far- 

ish Talley v. the United Services Life Insurance Company 

and the United Services Sales Department and of the United 

Services Life Insurance Company v. the United Services 

Sales Department, Inc. and Samuel H. Emerson -which had 

been heard in the District Court of the United States for 

the District of Columbia at a prior date should be received 

in evidence in the trial of the instant cases so that reference 

could be made to any part of such cases, and so that full 

force and effect could be attached to their significance in 

relation to the instant cases. The case of Farish Tallev was 

•> 
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identical in all respects to the instant case in that Talley 
had been an agent under identical contract with the Sales 
Department selling insurance of the Life Company and un¬ 
successfully had sought to recover judgment against the 
Life Company for commissions alleged to be due. The Tal¬ 
ley case was decided in favor of the Life Company in a trial 
held only a few months before. It was thought by Court 
and counsel that the proceedings in the instant cause might 
be expedited and streamlined if the defense testimony and 
exhibits in the Talley case could be considered as being 
before the Court in the instant causes. Rutledge, one of the 
present appellants, was the only witness to testify for the 
appellants below in the instant cases. Accordingly, the 
Court agreed to accept the previous testimony offered by 
the Life Company in the Talley case as though it had been 
presented in the instant case. At the conclusion of the hear¬ 
ings the Court took the cases under advisement, permitted 
counsel to submit briefs, and on April 17, 1947, entered 
judgments in favor of the Life Company and dismissed the 
complaints of the appellants. 

The claims of the four appellants for commissions due at 
the time of the filing of the original complaints amounted to 
approximately Thirty-six Thousand Five Hundred ($36,- 
500.00) Dollars, exclusive of the amounts alleged to be due 
under further renewal premiums paid to the Life Company. 
While ceasing to write insurance after the date of Pearl 
Harbor and throughout the war, the Life Company re¬ 
mained in business with offices in the District of Columbia 
while the Sales Department is not to be found within the 
District. 

Appellants suggest (App. Brief 18) there is no explana¬ 
tion of the decrease in the Life Company’s business from 
$29,000,000 to $26,000,000. Appellants quite excusably over¬ 
look the fact (App. 64) that between January 1, 1942, and 
May, 1944, when the Emerson case was tried, the Life Com¬ 
pany had received and paid in full claims in the amount of 
$1,331,735.99. Death losses since May, 1944, to date are not 
cited in the record. 
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SUMMARY OF ARGUMENT. 

1. Appellant agents had no contracts whatsoever with the 
appellee, United Services Life Insurance Company, but had 
explicit written contracts with United Services Sale Depart¬ 
ment, Inc., a totally separate and distinct entity. 

2. The right of an insurance agent to collect renewal com¬ 
missions is bottomed solely on express contract. 

3. United Services Life Insurance Company was victim¬ 
ized to its great financial detriment by a general agency 
contract had with the United Services Sale Department, 
Inc., which contract was invalidated by the Trial Court on 
the ground of fraud. 

4. The doctrine of unjust enrichment has no application 
in the absence of any proof of enrichment in fact. 

ARGUMENT. 

The argument of appellants would appear to fall into four 
divisions: first, it is alleged that there is such substantial 
identity between the Life Company and the Sales Depart¬ 
ment that the agents’ claims for commissions under express 
written contract with the Sales Department properly are 
chargeable as against the Life Company; second, that the 
Court erred in holding that the right to collect renewal com¬ 
missions must proceed from express contract; third, that 
since the contract between the Life Company and the Sales 
Department was found to be fraudulent from its inception, 
then both companies are equally culpable, and the Life 
Company should pay the agents the commissions alleged to 
be due; fourth, on the theory of unjust enrichment, despite 
the fact there is no showing of enrichment, the Life Com¬ 
pany should not be entitled to retain premiums paid without 
disbursing to the agents commissions due under their con¬ 
tract with the Sales Department. These topics will be 
treated separately: 
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I. 

Appellant agents had no contracts whatsoever with the 
appellee, United Services Life Insurance Company, but had 
explicit written contracts with United Services Sale Depart¬ 
ment, Inc., a totally separate and distinct entity. 

Instead of any substantial identity between the Life Com¬ 
pany and the Sales Department it was established in find¬ 
ings of fact and conclusions of law of the United States Dis¬ 
trict Court for the District of Columbia in the so-called 
Emerson case (App. 49-66) that the general agency contract 
between the Life Company and the Sales Department was 
fraudulent from its inception (App. 65-6), was properly 
rescinded by the Life Company’s directors, and in effect 
amounted only to a device of Emerson, the original presi¬ 
dent of both companies, whereby he was enabled to siphon 
off from the assets of the Life Company great sums of 
money for the profit of his own family-owned corporation. 
At the organization meeting of the Life Company on March 
10, 1937, Emerson (App. 51) caused to be included Article 
XVI in the Certificate of Incorporation which provided that 
no contract or transaction between the Life Company and 
any other firm or corporation should be affected or invali¬ 
dated by the reason of the fact that any one or more of the 
directors or officers of the Life Company were a stockholder, 
officer, or director of any other firm or corporation. This 
laid the groundwork for the incorporation two years later 
of the so-called Sales Department. The latter company in a 
matter of three years -was able to collect an override in the 
sum of $82,561.79 (App. 62). This did not include Emer¬ 
son’s salary in the sum of $16,824.00 and sundry pilferings 
described in the findings of fact of the Court in the Emer¬ 
son case (App. 62-3). 

The Contractor’s Contract between the agents and the 
Sales Department contained a schedule of first-year and 
renewal commissions (App. 43). The general agency con¬ 
tract between the Life Company and the Sales Department 
likewise contained a schedule of first-year and renewal com- 
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missions (App. 29-30). The disparity between the scale of 
commissions in the general agency contract between the 
Life Company and the Sales Department and the contract 
of the agents with the Sales Department constituted the 
means whereby Emerson was enabled to collect huge sums 
in the form of overrides. 

Obviously, the more insurance that was written the more 
the Sales Department would profit. During the year 1939 
there was issued approximately $8,000,000 worth of busi¬ 
ness ; in the year 1940, almost $6,000,000.00, and in the year 
1941, more than $19,000,000. The insurance risks were com¬ 
posed almost entirely of officers in the armed services and 
there was no war exclusion clause in any of the policies. 
Life insurance companies generally began inserting war ex¬ 
clusion clauses during the summer of 1941 (App. 59). 
Hence, it follows that the great bulk of the company’s busi¬ 
ness obtained in 1941 was procured in largely a non-com¬ 
petitive market. Obviously, the stimulus for the writing of 
such business, insofar as Emerson was concerned, was the 
accrual of override profits to his family-owned Sales De¬ 
partment. 

Next, it is a commonly known fact in the insurance indus¬ 
try that acquisition of new’ business usually results in a loss 
in surplus. This is clear w r hen there is considered the fact 
that out of the first-year premium, there must be subtracted 
the 55 per cent commission paid to the writing agency plus 
the expenses of medical examination, setting up of records, 
and other miscellaneous items. Obviously, such new busi¬ 
ness can be written in the case of a new company only by 
emasculating surplus. 

Consideration of the foregoing factors easily wdll dispel 
the suggestion of the appellants that there was such sub¬ 
stantial identity between the Life Company and the Sales 
Department as to make the Life Company chargeable for 
the commissions due the agents under their contract with 
the Sales Department. 

The record will reveal that the assets of the Life Com¬ 
pany had been seriously impaired by the greed of Emerson 
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in his drive to siphon monies from the Life Company which 
he poured into the Sales Department which he and his fam¬ 
ily owned. 

Instead of any substantial identity between the two cor¬ 
porations, consideration of the facts will reveal that the ob¬ 
jects and interests of the two companies were diametrically 
dissimilar. The Life Company had as its object the protec¬ 
tion of the officers of the armed services and their depen- 
dentSi The Sales Department, as disclosed by its general 
agency contract, was intent on profiting through the fact 
that Emerson was the president of the Life Company while 
owning with his family the Sales Department. As a matter 
of fact, there never was any justification whatever for the 
incorporation or existence of the Sales Department except 
as a device for Emerson’s personal profit. When the facts 
were placed before the Trial Court the general agency con¬ 
tract was rescinded by that Court as being fraudulent from 
its inception. From that action of the Trial Court there 
was no appeal. 

In view of the foregoing it hardly may be asserted with 
any degree of reason that there was ever anything even 
faintly resembling substantial identity of the two corpora¬ 
tions. 

n. 

The right of an insurance agent to collect renewal com¬ 
missions is bottomed solely on express contract. 

At the outset of appellants’ brief there appears the 
following language: 

“The facts in the instant cases are unusual and the 
question presented appears to be one of first impres¬ 
sion. There never has been a case of this particular 
type heretofore decided by the federal courts or by the 
courts of any state of the United States.” 

Counsel for the appellee respectfully disagree. 

The leading case on the subject is that of Masden v. Trav¬ 
elers’ Insurance Company, decided by the Eighth Circuit in 
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1931, and reported in 52 F. (2d) 75 and in 79 A.L.R. 469, and 
deals with the claim of renewal commissions. The Court 
held: 

“Plaintiff’s right of recovery is bottomed on the con¬ 
tract, and his right to commission on renewal premiums 
must therefore be derived from the contract itself.” 

The Court’s opinion cites and discusses numerous cases 
supporting the rule enunciated. In addition, there is a vol¬ 
uminous annotation of seventeen pages wherein all cases in 
point are discussed. This annotation commences with the 
following flat observation, page 475: 

“It is a well-established general rule that the right 
of an insurance agent to commissions on renewal pre¬ 
miums depends upon the contract existing between the 
agent and the insurance company, or one of its general 
agents. This rule was expressly or impliedly recog¬ 
nized and applied in the following cases: * * *” 

Thereafter, the Eighth Circuit proceeds to cite federal as 
well as state decisions from Alabama, Arkansas, Connecti¬ 
cut, Georgia, Illinois, Maine, Maryland, Massachusetts, 
Michigan, Missouri, New York, North Carolina, Oklahoma, 
Tennessee, and Texas. 

The annotation contains no expression of minority views 
or cases dissenting from the accepted statement of the law. 
Another general statement of interest in connection with the 
present case is contained at page 478 in which the anno¬ 
tator holds: 

“It may be stated as a general rule that, unless the 
contract of an agent provides for commissions on re¬ 
newal premiums paid after the termination of his em¬ 
ployment, he will not be entitled to commissions on re¬ 
newal premiums paid after his agency has been right¬ 
fully terminated.” 

This view is buttressed by a great number of federal and 
state citations. 
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Tl\e case of Burch v. Prudential Insurance Company of 
America, decided by the Maryland Court of Appeals in 1945, 
and reported in 163 A.L.R. 1466 and 42 Atl. (2d) 671 dealt 
largely with an agent’s claim for renewal commissions even 
though annual premiums no longer were forthcoming to the 
company by reason of the disability of the insured. The 
annotation (page 1470) repeats the assertions in the notes 
of the Masden case to the effect that the right to renewal 
commissions depends entirely upon the terms of the con¬ 
tract between the agent and the company. 

It is of interest to note that virtually every case cited in 
appellants’ case has been culled from the annotations re¬ 
ported in Masden and Burch cases in 79 and 163 ALR (Ap¬ 
pellants’ Brief, pp. 12-13). 

In the instant case we are dealing not with the construc¬ 
tion of a contract between an agent and the Life Company 
which the agents now seek to charge with renewal commis¬ 
sions, but dealing with a contract between the agents and the 
Sales Department, a totally separate, corporate entity. No 
basis exists for any claim on the part of the agents as 
agaihst the Life Company on the strength of contracts had 
by the agents with the Sales Department. 

m. 

United Services Life Insurance Company was victi¬ 
mized to its great financial detriment by a general agency 
contract had with the United Services Sale Department, 
Inc., which contract was invalidated by the Trial Court on 
the ground of fraud. 

Appellants’ brief suggests the rather unique theory that 
since the Trial Court in the Emerson case held the contract 
between the Life Company and the Sales Department to 
have been fraudulent from its inception it follows that both 
companies are equally culpable, and, accordingly, the Life 
Company should carry the burden of paying the agents’ 
commissions. 
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The argument that both companies are equally culpable 
fails rather miserably when there is considered the findings 
of fact and conclusions of law in the Emerson case (49-66, 
inclusive). As inspection of these findings and conclusions 
will reveal the Life Company, instead of being a party to a 
fraud, was the entity which was victimized by the fraud of 
its then president who profited in an inordinate degree by 
reason of a contract he executed between the companies 
when he was president of both. 

There is not a scintilla of evidence in the entire record 
to support the suggestion that the Life Company was in 
error in any respect save in retaining Samuel H. Emerson 
too long as president. 

IV. 

The doctrine of unjust enrichment has no application 
in the absence of any proof of enrichment in fact. 

Without discussing the details of the doctrine of unjust 
enrichment, it would appear that there is little occasion for 
devoting much attention to this topic in the absence of any 
proof whatsoever in the record that the Life Company was 
in any wise enriched by the activities of the agents. The 
proceedings below indicate no resort to pretrial examina¬ 
tion of officers, production of the appellee’s books or rec¬ 
ords, or any effort whatsoever to show the enrichment now 
claimed. 

Next, there is the specific finding of the Auditor (App. 
25) in the Emerson case that no net benefit accrued to the 
Life Company under the terms of the contract between the 
companies. This finding of the Auditor was confirmed by 
the Court which stated in its opinion that such' findings and 
conclusions were based on substantial evidence. 

Further, the findings of the Auditor in the Emerson case 
and the confirmation thereof are not before this Court at 
this time. There was no appeal in the Emerson case. 
Hence, it hardly may be urged by appellants that this Court 
in passing on the instant cause has the right even to con- 
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sider revising^ findings and conclusions in the totally sepa¬ 
rate and .distinct Emerson cause not now before this Court 
for review. 

Finally, wffien considered the class of business written, 
the type of risk assumed on the eve of global war, losses of 
a million and a third encountered and met in the first two 
years of the war, there w r ould appear to be little basis for 
complaint on the part of the agents who, in all, received a 
total of $248,654.91 for their efforts. Reviewing all the 
facts, it would seem the Life Company paid an excessive 
price for the business placed on its books. 

CONCLUSION. 

On the basis of the foregoing it is submitted that the 
judgments of the Trial Court be affirmed. 

Respectfully, 

Neil Burkinshaw, 

Dennis Collins, 

930 Shoreham Building, N. W., 
Washington 5, D. C., 
Attorneys for Appellee. 






